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ACT

consolidate and amend the labour law; to establish a comprehensive labour
law for all employersand employees; to entrench fundamental labour rights
and protections; to regulate basic terms and conditions of employment; to
ensurethehealth, safety and welfar e of employees; to protect employeesfrom
unfair labour practices; to regulate the registration of trade unions and
employers' organisations; to regulate collective labour relations; to provide
for the systematic prevention and resolution of labour disputes; to establish
theLabour Advisory Council, theL abour Court, the Wages Commission and
the labour inspectorate; to provide for the appointment of the Labour
Commissioner and the Deputy Labour Commissioner; and to provide for

incidental matters.
(Sgned by the President on 21 December 2007)
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PREAMBLE

Togiveeffect totheconstitutional commitment to promoteand maintain thewelfare
of the people of Namibia in Chapter 11 of the Constitution; and

Tofurther apolicy of labour relations conduciveto economic growth, stability and
productivity by -

promoting an orderly system of free collective bargaining;
improving wages and conditions of employment;

advancing individuals who have been disadvantaged by past discriminatory
laws and practices;

regulating the conditions of employment of all employeesin Namibiawithout
discrimination on grounds of sex, race, colour, ethnic origin, religion, creed,
or social or economic status, in particular ensuring equality of opportunity
and terms of employment, mater nity leave and job security for women;
promoting sound labour relations and fair employment practices by
encouraging freedom of association, in particular, the formation of trade
unionsto protect workers rightsand interestsand theformation of employers
or ganisations,

setting minimum basic conditions of servicefor all employees;

ensuring the health, safety and welfar e of employees at work;

prohibiting, preventing and eliminating the abuse of child labour;

prohibiting, preventing and eliminating for ced labour; and

giving effect, if possible, to the conventions and recommendations of the
International Labour Organisation;

NOW THEREFORE BE I T ENACTED by the Parliament of the Republic of Namibia,
as follows:

CHAPTER 1
INTRODUCTORY PROVISIONS

Definitions and inter pretation
1. (1) InthisAct, unlessthe context indicates otherwise -

“arbitration” means arbitration proceedings conducted before an arbitration tribunal
established in terms of section 85;

“arbitrator” means an individual appointed as such in terms of section 85;

“collective agreement” means awritten agreement concerning the terms and conditions
of employment or any other matter of mutual interest, concluded by -
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(@ oneor more registered trade unions, on the one hand, and
(b)  onthe other hand -
(i)  oneor more employers,
(i)  oneor moreregistered employers organisations; or
(iii)  oneor moreemployersand one or moreregistered employers organisations;
“conciliation” includes -
(@ mediating adispute;
(b)  conducting afact finding-exercise; and
(c) making an advisory award if -
(i) it will enhance the prospects of settlement; or
(i)  the partiesto the dispute agree.
“conciliator” means an individual appointed as such in terms of section 82;

“Committee for Dispute Prevention and Resolution’” means the Committee established
in terms of section 97 (1)(a);

“dispute” means any disagreement between an employer or an employers organisation
onthe one hand, and an employee or atrade union on the other hand, which disagreement
relates to alabour matter;

“dispute of interest” means any dispute concerning a proposal for new or changed
conditions of employment but does not include a dispute that this Act or any other Act
requires to be resolved by -

(@ adjudication in the Labour Court or other court of law; or

(b)  arbitration;

“employee” means an individual, other than an independent contractor, who -

(@  worksfor another person and who receives, or is entitled to receive, remuneration
for that work; or

(b) inany manner assistsin carrying on or conducting the business of an employer;
“employer” means any person, including the State who -

(@ employsor provideswork for, an individual and who remunerates or expressly or
tacitly undertakes to remunerate that individual; or

(b)  permits an individual to assist that person in any manner in the carrying or,
conducting that person’s business,



10 Government Gazette 31 December 2007 No. 3971

Act No. 11,2007 LABOUR FUND ACT, 2007

“employers organisation” means any number of employers associated together for the
principal purpose of regulating relations between those employers and their employees
or the employees' trade unions,

“essential service” means a service the interruption of which would endanger the life,
personal safety or health of the whole or any part of the population of Namibia and
which has been designated as such in terms of section 77,

“Essential Services Committee” means the Committee established in terms of section
97(1)(b);

“exclusive bargaining agent” means a trade union that has been recognised as such in
terms of section 64 ;

“individual” means a natural person;

“Labour Commissioner” means the individual appointed as Labour Commissioner in
terms of in section 120;

“Labour Court” means the court referred to in section 115;

“labour inspector” meansan individual appointed asalabour inspector intermsof section
124;

"legal practitioner" means an individual admitted to practice as a legal practitioner in
terms of the Legal Practitioners Act, 1995 (Act No. 15 of 1995);

“lockout” means a total or partial refusal by one or more employers to alow their
employees to work, if the refusal is to compel those employees or employees of any
other employer to accept, modify or abandon any demand that may form the subject
matter of adispute of interest;

“medical practitioner” means an individual who is registered as such in terms of the
Medical and Dental ProfessionsAct, 2004 (Act No. 10 of 2004) and includesanindividual
who isregistered as a nurse or midwife in terms of the Nursing Act, 2004 (Act No. 8 of
2004);

“Minister” means the Minister responsible for Labour;

“Ministry” means the Ministry responsible for Labour;

“office-bearer” inrelation to atrade union or employers' organisation, meansanindividual,
other than an official, who holdsany officein that trade union or employers organisation
and includes a member of a committee of that trade union or employers’ organisation;
“official” in relation to a trade union or an employers organisation, means a person
employed as a secretary, assistant secretary or any similar capacity, whether or not in a

full-time capacity;

“Permanent Secretary” means the Permanent Secretary of the Ministry responsible for
Labour;



No. 3971 Government Gazette 31 December 2007 11

Act No. 11,2007 LABOUR ACT, 2007

“premises’ includes any building or structure, or part of it, whether above or below the
surface of the land or water, or any vehicle, truck, vessel or aircraft;

“prescribed’’ means prescribed by regulation in terms of this Act;

“public holiday’’ means any public holiday referred to in or declared under the Public
Holidays Act, 1990 (Act No. 26 of 1990);

“registered’’ inrelation to atrade union or employers' organisation, meansatrade union
or employers organisation registered in terms of Chapter 6;

“remuneration’”’ means the total value of all payments in money or in kind made or
owing to an employee arising from the employment of that employee;

“spouse’ means a partner in a civil marriage or a customary law union or other union
recognised as a marriage in terms of any religion or custom;

“staff member” means an individual defined as such in section 1 of the Public Service
Act, 1995 (Act No. 13 of 1995);

“State’” includes a regional council, local authority or any body created by law over
which the State or Government of Namibiahas some control because of sharesheldin or
funds made available to that body by the State or Government of Namibia;

“strike’’ meansatotal or partial stoppage, disruption or retardation of work by employees
if the stoppage, disruption or retardation isto compel their employer, any other employer
or anemployers’ organisation to which the employer bel ongs, to accept, modify or abandon
any demand that may form the subject matter of a dispute of interest;

“this Act” includes any regulation made under it;

“trade union” means an association of employees whose principal purposeisto regulate
relations between employees and their employers;

“Wages Commission” means the Commission referred to in section 105; and
“wage order” means awage order made in terms of section 13;

(2) If aword or expression is defined in this section, other parts of speech or
grammatical forms of that word or expression have corresponding meaningsto the word
or expression that is defined.

Application of Act

2. (1) Section5 of this Act appliesto all employers and employees.

(2) Subject to subsections (3) to (5), al other sections of this Act apply to all
employers and employees except to members of the -

(& Namibian Defence Force, unlessthe Defence Act, 2002 (Act No. 1 of 2002)
provides otherwise;



12

Government Gazette 31 December 2007 No. 3971

Act No. 11,2007 LABOUR FUND ACT, 2007

(b)

(©)

(d)

3
(@

(b)

(4)

Namibian Police Force and a municipal police service referred to in the
Police Act 1990 (Act No. 19 of 1990), unlessthe Police Act 1990 (Act No.
19 of 1990) provides otherwise;

Namibian Central Intelligence Service, unless the Namibia Central
Intelligence Service Act, 1997 (Act No. 10 of 1997) provides otherwise;
and

Prison Service, unless the Prisons Service Act, 1998 (Act No. 17 of 1998)
provides otherwise.

The Minister may, by notice in the Gazette, declare -

that any provision of alaw listed in subsection (5) does not apply to an
employeeif -

(i) it relates to the employee’s remuneration, or other conditions of
service; and

(i) it conflictswith this Act; or

that any provision of this Act applies, with such modifications as may be
specified by the Minister in such notice, in relation to an employeereferred

to in paragraph (a).

If thereisaconflict between aprovision of thisAct and aprovision of alaw

listed in subsection (5), in respect of which the Minister has not made a declaration
contemplated in subsection (3) -

(@

(b)

()
(@
(b)
(©)

the provision of that other law prevails to the extent of the conflict, if it is
more favourable to the employee; or

the provision of this Act prevails to the extent of the conflict, in any other
case.

The laws referred to in subsections (3) and (4) are -

the Apprenticeship Ordinance, 1938 (Ordinance No. 12 of 1938);
the Merchant Shipping Act, 1951 (Act No. 57 of 1951); or

any law on the employment of personsin the service of the State.

CHAPTER 2
FUNDAMENTAL RIGHTSAND PROTECTIONS

Prohibition and restriction of child labour

3.

(1) A person must not employ or require or permit achild towork in any

circumstances prohibited in terms of this section.

(2)

A person must not employ a child under the age of 14 years.
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)
person -

(@

(b)

(©

(d)

(4)

In respect of achild who isat least aged 14, but under the age of 16 years, a
must not employ that child in any circumstances contemplated in Article
15(2) of the Namibian Constitution;

must not employ that child in any circumstances in respect of which the
Minister, in terms of subsection (5)(a), has prohibited the employment of

such children;

must not employ that child in respect of any work between the hours of
20h00 and 07h00; or

except to the extent that the Minister by regulation in terms of subsection
(5)(b) permits, must not employ that child, on any premises where -

(i)  work isdone underground or in amine;

(i)  construction or demolition takes place;

(iii) goods are manufactured;

(iv) electricity is generated, transformed or distributed;

(v) machinery isinstalled or dismantled; or

(vi) any work-related activitiestake placethat may placethechild’ shealth,
safety, or physical, mental, spiritual, moral or social development at
risk.

In respect of achild who isat least aged 16 but under the age of 18 years, a

person may not employ that child in any of the circumstances set out in subsection (3)(c)
or (d), unless the Minister has permitted such employment by regulation in terms of
subsection (5)(c).

©)
(@

(b)

(©)

(6)

The Minister may make regulationsto -

prohibit the employment of children between the ages of 14 and 16 at any
place or in respect of any work;

permit the employment of children between the ages of 14 and 16 in
circumstances contemplated in subsection (3)(d), subject to any conditions
or restrictions that may be contained in those regulations;

permit the employment of children between the ages of 16 and 18 in
circumstances contemplated in subsections (3)(c) or (d), subject to any
conditions or restrictions that may be contained in those regulations.

It is an offence for any person to employ, or require or permit, a child to

work in any circumstances prohibited under this section and a person who is convicted
of the offenceisliableto afine not exceeding N$20 000, or to imprisonment for a period
not exceeding four years, or to both the fine and imprisonment.



14 Government Gazette 31 December 2007 No. 3971

Act No. 11,2007 LABOUR FUND ACT, 2007

Prohibition of forced labour

4, (1) A person must not directly or indirectly cause, permit or require any
individual to perform forced labour.

()] Forced labour does not include any |abour described in Article 9(3)(a) to (e)
of the Namibian Congtitution and, for the purposes of this Act, “forced labour” includes -

(@ any work or service performed or rendered involuntarily by an individual
under threat of any penalty, punishment or other harm to be imposed or
inflicted on or caused to that individual by any other individual, if the first-
mentioned individual does not perform the work or render the service;

(b) any work, performed by an employee’s child who is under the age of 18
years, if thework is performed in terms of an arrangement or schemein any
undertaking between the employer and the employesg;

(c) any work performed by any individual because that individual is for any
reason subject to the control, supervision or jurisdiction of a traditional
leader in that leader’ s capacity as traditional leader.

(3) It isan offence for any person to directly or indirectly, cause, permit or
require an individual to perform forced labour prohibited under this section and a person
who is convicted of the offence is liable to a fine not exceeding N$20 000, or to
imprisonment for aperiod not exceeding four years or to both the fine and imprisonment.
Prohibition of discrimination and sexual harassment in employment

5. (1) For the purposes of this section -

(@ “AIDS means Acquired Immune Deficiency Syndrome, a human disease
which is caused by the HIV and which is characterised by the progressive
destruction of the body's immune system;

(b) “employment’’ decisionincludes-

(i)  accessto vocational guidance, training and placement services,
(i)  accessto employment and to a particular occupation or job, including -
(aa) advertising;
(bb) recruitment procedures,
(cc) selection procedures;
(dd) appointments and the appointment process,
(ee) promotion, demotion, and transfer;

(ff)  remuneration and other terms and conditions of employment;

(iii) accessto and the provision of benefits, facilities and services;
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(©)

(d)

(€)

(f)

(9)

(2)

(iv) security of tenure; or
(v) discipline, suspension or termination of employment;
(vi) dismissal arising from collective termination or redundancy;

“family responsibility’’ means the responsibility of an employee to an
individual -

(i)  whoisaparent, spouse, son, daughter or dependant of the employese;
and

(i)  who, regardless of age, needs the care and support of that employee;

“HIV’" means Human Immunaodeficiency Virus, a virus that weakens the
body's immune system, ultimately causing AIDS;

“personwith disability’ meansan individua who suffersfrom any persistent
physical or mental limitation that restricts that individual’ s preparation for,
entry into or participation or advancement in, employment or an
occupation;

“racially disadvantaged persons’ meansindividualswho belong to aracial
or ethnic group that was or is, directly or indirectly, disadvantaged in the
labour field as aconsequence of social, economic, or educational imbalances
arising out of racially discriminatory laws or practices before the
independence of Namibia;

“work of equal value” means work that -

(i)  isof the same or compared with any other work is broadly similar in
nature having dueregard to the frequency with which any differences
in relation to the first- mentioned work and such other work occur
and the natural extent of such differences, does not justify the
determination of conditions of employment which differs from the
conditions of employment prevailing in respect of any employee of
the opposite sex performing such work and nature of the differences,
and

(i)  requiresskills, ahilities, responsibilities, working environment or other
requirements which are of equal value to employees belonging to
any sex.

A person must not discriminate in any employment decision directly or

indirectly, or adopt any requirement or engage in any practice which has the effect of
discrimination against any individual on one or more of the following grounds -

(@
(b)
(©

race, colour, or ethnic origin;
sex, marital status or family responsibilities;

religion, creed or political opinion;
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(d)
(€)
(f)
(9)
3

social or economic status;

degree of physical or mental disability;
AlIDS or HIV status; or

previous, current or future pregnancy.

For the purpose of subsection (2) it is discrimination on grounds of sex to

differentiate without justification in any employment decision between employees who
do work of equal value, or between applicants for employment who seek work of equal

vaue.
(4)
@

(b)

(©)

(d)

()

(f)

()
(@

(b)

For the purpose of subsection (2) it is not discrimination -

totakeany affirmative action measureto ensurethat racially disadvantaged
persons, women or persons with disabilities -

(i)  enjoy employment opportunitiesat all levels of employment that are
at least equal to those enjoyed by other employees of the same
employer; and

(i)  areequitably represented in the workforce of an employer;

to select any person for purposes of employment or occupation according
to reasonable criteria, including but not limited to, the ability, capacity,
productivity and conduct of that person or in respect of the operational
requirements and needs of the particular work or occupation in the industry
in question;

to distinguish, exclude or prefer any individual on the basis of an inherent
requirement of ajob;

to take any measure that has been approved by the Employment Equity
Commission in terms of the Affirmative Action (Employment) Act, 1998
(Act No. 29 of 1998);

in the case of afemale employee who is pregnant, to temporarily reassign
her duties or functions, other than her normal duties or functions, which are
suitable to her pregnant condition, provided that the reassignment does not
lead to areduction in remuneration or any other benefits; or

inthe case of apersonwith adisability, that personis, in consequence of the
disability, incapable of performing the duties or functions connected to the
employment or occupation in question or is so prohibited by law.

In any dispute concerning the interpretation or application of subsection (2) —

the complainant must establish the facts that prove the existence of
discrimination; and

if the existence of discrimination is established, the respondent must prove -
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(i)  that the discrimination did not take place as aleged; or

(i)  that thefacts proved do not constitute discrimination in terms of this
section.

(6) Inadispute aleging discrimination without justification, it is a complete
defence to the allegation if -

(@ thedecision taken by the employer was in compliance with -

(i) an affirmative action plan approved by the Employment Equity
Commission in terms of the Affirmative Action (Employment) Act,
1998 (Act No. 29 of 1998); and

(i)  section 19(1) and (2) of that Act; and

(b) the dispute arises from a choice by an employer between or among
individuals, al of whom share the attribute which is asserted to be the basis
for the alleged discrimination in terms of subsection (2).

(7)  For the purposes of subsections (8), (9) and (10) -
(@ “employee” includes a prospective employeg;

(b) “sexual harassment’” means any unwarranted conduct of a sexual nature
towards an employee which constitutes abarrier to equality in employment
where -

(i)  thevictim has made it known to the perpetrator that he or she finds
the conduct offensive; or

(i)  the perpetrator should have reasonably realised that the conduct is
regarded as unacceptabl e, taking into account the respective positions
of the parties in the place of employment, the nature of their
employment rel ationshi ps and the nature of the place of employment.

(8) A person must not, in any employment decision or in the course of an
employee's employment, directly or indirectly sexually harass an employee.

(99 Wheresexua harassment is perpetrated by an employer against an employee,
and that employeeresignsasaresult of the sexual harassment, that resignation constitutes
aconstructive dismissal.

(10) A congtructivedismissal contemplated in subsection (9) may constitute unfair
dismissal for the purposes of section 33, which entitlesthe employeeto remediesavailable
to an employee who has been unfairly dismissed.

Freedom of association

6. () A person must not prejudice an employee or an individual seeking
employment because of past, present or anticipated -

(@) exercise of any right conferred by this Act, any other law, contract of
employment or collective agreement;
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(b) disclosure of information that the employee or individual seeking
employment is entitled or required to give in terms of this Act or any other
law;

(c) failureor refusal to do something that an employer must not lawfully permit
or require an employee to do;

(d)  membership of atrade union; or
(e) participation inthe lawful activities of atrade union -
(i)  outside of ordinary working hours; or
(i) with the consent of the employer, during working hours.

(2) A tradeunionor employers organisation must not discriminate against any
individual on any of the grounds listed in section 5(2) in respect of -

(@ admission to, suspension or termination of membership;
(b) electionto or removal from office;
(c) theunion’sor organisation’sactivities.

Disputes concer ning fundamental rights and protections

7. (1) Any party to adispute may refer the dispute in writing to the Labour
Commissioner if the dispute concerns -

(@ a matter within the scope of this Act and Chapter 3 of the Namibian
Constitution; or

(b) theapplication or interpretation of section 5 or 6.

(2) Thepersonwho refersadispute must satisfy the Labour Commissioner that
acopy of the notice of adispute has been served on all other parties to the dispute.

(3) Subject to subsection (4), the Labour Commissioner may refer the dispute
to an arbitrator to resolve the dispute through arbitration, in accordance with Part C of
Chapter 8 of thisAct.

(4) If adispute aleges discrimination, the Labour Commissioner may -

(@ first designate a conciliator to attempt to resolve the dispute through
conciliation; and

(b) refer the disputeto arbitration in terms of subsection (3) only if the dispute
remains unresolved after conciliation.

(5) Despite this section, a person who alleges that any fundamental right or
protection under this Chapter hasbeen infringed or isthreatened may approach the Labour
Court for enforcement of that right or protection or other appropriate relief.
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CHAPTER 3
BASIC CONDITIONSOF EMPLOYMENT
PART A
APPLICATION OF THISCHAPTER
Definitionsrelating to basic conditions of employment
8. (D) Inthis Chapter -

(@ “annual leave cycle” means the period of 12 consecutive months’
employment with the same employer immediately following -

(i)  anemployee' s commencement of employment; or

(i)  the completion of the last annual leave cycle;

(b) “basic wage” means, for the purpose of calculating any basic condition of
employment, that part of an employee’s remuneration in money including
the cash equivalent of payment in kind, if any, as calculated in terms of
section 10, paid in respect of work done during the hours ordinarily worked
but does not include -

0] allowances, including travel and subsistence, housing, motor vehicle,
transport, and professional allowances, whether or not based on the
employee' sbasic wage;

(i)  pay for overtime, as defined in section 8 (Q);

(iii) additional pay for work on a Sunday or a public holiday;

(iv) additional pay for night work, as required in terms of section 19(1);
or

(v) payments in respect of pension, annuity or medical benefits or
insurance;

(c)  “continuous shift” means a shift in a continuous operation, as permitted by
the Minister in terms of section 15(1);

(d) “incapacity” meansan inability to work owing to any sickness or injury;

(e) “monetary remuneration” refersto that part of the remuneration that ispaid
in money;

(f)  “overtime’ meanstimeworked in excess of the hoursan employee ordinarily
worksin any ordinary working day but does not include any work done on -

(i) aSunday, if it isnot an ordinary working day for that employee; or
(i)  apublic holiday;

(@  “security officer” means an employee who -
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(h)

(i)

()

(k)

()

(m)

(2)

(i)  controls, checksand reports on the movement of individuals, vehicles
and goods through a checkpoint or at any other place; or

(i)  protects persons or property;

“sick leave” meansany period during which the employeeisunableto work
due to incapacity;

“sick leave cycle’-

(i)  means the period of 36 consecutive months employment with the
same employer immediately following -

(ad) anemployee' s commencement of employment; or
(bb) the completion of the last sick leave cycle; and

(i) includesany period, or combination of periods, not exceeding atotal
of 36 weeks, during which an employeeison annual leave, sick leave
or any other absence from work on the instructions, or with the
permission, of the employer;

“spread-over’’ meansthe period from the time an employeefirst startswork

inany one 24 hour-cycleto the time the employeefinally stopswork in that

cycle;

“urgent work” means -

(i)  emergency work, which if not attended to immediately, could cause
harm to or endanger the life, personal safety or health of any person

or could cause serious damage or destruction to property;

(i) work connected with the arrival, departure, loading, unloading,
provisioning, fuelling or maintenance of -

(aa) aship;

(bb) an aircraft; or

(cc) atruck or other heavy vehicle;

used to transport passengers, livestock or perishable goods;

“week” in relation to an employee, means a period of seven days within
which the working week of that employee falls; and

“weekly interval’’ means the interval between the end of one ordinary
working week and the start of the next.

For the purposes of paying basic wages, an employer may not pay to an

employee an in-kind payment except by agreement between the employer and the
employee or in terms of a collective agreement.
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(3) TheMinister must prescribe the portion of basic wage that may be paid in-
kind pursuant to any agreement and the manner of calculation of the cash equivalent
value of an in-kind payment.

Basic conditions

9. () Each provision set out in Parts B through to F of this Chapter is a
basic condition of employment.

(2) A basic condition of employment constitutes a term of any contract of
employment except to the extent that -

(@ any law regulating the employment of individuals provides aterm that is
more favourable to the employes;

(b) atermof thecontract of employment or aprovision of acollective agreement
is more favourable to the employee; or

(c) the basic condition of employment has been altered as a result of an
exemption or avariation granted in terms of section 139.

(3) Subjecttosection 2(3) to (5), if thereisaconflict between the provisions of
this Chapter, and the provisions of any other law, thelaw that providesthe morefavourable
terms and conditions for the employee prevails to the extent of the conflict.

PART B
REMUNERATION

Calculation of remuneration and basic wages

10. (1) Thissectionapplieswhen, for any purpose of thisAct, it isnecessary
to determine the applicable hourly, daily, weekly or monthly rate of pay of an employee -

(@  whose remuneration is based on a different timeinterval; or

(b)  who isremunerated on a basis other than time worked.

(2) If an employee is remunerated on a basis other than time worked, that
employee must be considered, for the purpose of this section, to be remunerated on a
weekly basis, and that employee’ s weekly remuneration or weekly basic wage must be

calculated asfollows:

(@ caculate the total amount of remuneration or basic wage earned by the
employee during -

() the immediately preceding 13 weeks of work; or

(i)  if the employee has been in employment for a shorter period, that
shorter period of work; and

(b) dividethat total by the number of weeksthe employeeworked to determine
the employee' s average weekly remuneration or basic wage.
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(3) Todeterminethecomparablehourly, daily, weekly or monthly remuneration
or basic wage of an employee who is paid on an hourly, daily, weekly, fortnightly or
monthly basis -

(@ inthefirst column of Table 1 below, locate the line for that employee’s
applicable pay period;

(b) read across on that line to the column for the desired comparable rate of

remuneration or basic wage, asindicated in the first line of the table; and

(c) apply the formulaset out in the cell of the table thus located.

Table 1 — Calculation of remuneration and basic wages

To calculate
hourly rates

To calculate
daily rates

To calculate
weekly rates

To calculate
monthly rates

of work each
week.

work each week.

Employees Multiply the Multiply the Calculate the
whose hourly rate by hourly rate by weekly rate, then
remuneration is the number of the number of multiply the
set by the hour ordinary hours ordinary hours calculated
of work each of work each weekly rate by
day. week. 4,333.
Employees Divide the Multiply the Calculate the
whose daily rate by the hourly rate by weekly rate, then
remuneration is | number of the number of multiply the
set by the day ordinary hours ordinary hours calculated
of work each of work each weekly rate by
day. week. 4,333.
Employees Divide the Divide the Calculate the
whose weekly rate weekly rate weekly rate, then
remuneration is | (or calculated (or calculated multiply the
set by the week | weekly rate) by | weekly rate) by calculated
the number of the number of weekly rate by
ordinary hours ordinary days of 4,333.

each week.

each week.

Employees Divide the Divide the Divide the Calculate the
whose fortnightly rate | fortnightly rate | fortnightly rate | weekly rate, then
remuneration by two times by two times by two. multiply the
is set by the the number of the number of calculated
fortnight ordinary hours ordinary days of weekly rate by
of work each work each week. 4,333.
week.
Employees Divide the Divide the Divide the
whose monthly rate by | monthly rate by | monthly rate by
remuneration is | 4,333 times the | 4,333 times the | 4,333.
set by the number of hours | number of days
month ordinary worked | ordinary worked

(4)  For the purposes of Table 1 in subsection (3) -
(@ ‘ordinary hours' -

(i)  must not exceed the maximum number of ordinary hours referred to
in section 16;
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(i)  donot include overtime.

(b)  ‘ordinary days means-
0] five days, if the employee works afive day week;
(i)  six days, if the employee works a six day week; or

(iii)  thenumber of agreed days, if the employee workslessthan five days
aweek.

Payment of remuneration

11. (1) Anemployer must pay to an employee any monetary remuneration
to which the employee isentitled -

(@ not later than one hour after completion of the ordinary hours of work on
the normal pay day, which may be daily, weekly, fortnightly or monthly;

(b) incash, or, at the employee's option, by cheque, and the payment must be
either -

(i)  totheemployee; or

(i) by direct deposit into an account designated in writing by that
employee; and

(c) inasealed envelope, if payment isin cash or by cheque.

(2) Inthe case of an employee whose contract of employment is terminated
before the pay day, the employer must, on the day on which the contract is terminated,
pay to the employee the remuneration to which the employee is entitled in the manner
set out in subsection (1)(b) and (c).

(3) Each payment contemplated in subsections (1) and (2) -

(@ must be supported by a written statement of particulars in the prescribed
form, which -

(i)  must accompany the payment, if payment isin cash or by cheque; or

(i)  must bein asealed envelope given to the employee, if payment is by
direct deposit;

(b)  must not be made at a shop, bottle store or other place where intoxicating
liquor is sold or stored or any place of amusement in that shop, bottle store
or place, unlessthe employeeisemployed in that shop, bottle store or place.

(4) If any part of an employee’s remuneration is paid in kind, then it must be
made in the manner set out in subsection(1)(a), unless the employee requests otherwise.
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Deductionsand other acts concerning remuneration

12.

() An employer must not make any deduction from an employee’'s

remuneration unless -

(@

(b)

(2)

the deduction isrequired or permitted in terms of a court order, or any law;
or

subject to subsection (2), the deductionis -

(i)  required or permitted under any collective agreement or in terms of
any arbitration award; or

(i)  agreed inwriting and concerns apayment contempl ated in subsection

@A3).

The deductions made in terms of subsection (1)(b) must not in aggregate

exceed onethird of the employee’ s remuneration.

(3) A deductionreferredtoin subsection (1)(b)(ii) may be made only in respect
of the payment of -

(@ rentinrespect of accommodation supplied by the employer;

(b) goods sold by the employer;

(c) aloan advanced by the employer;

(d)  contributions to employee benefit funds; or

(e)  subscriptions or leviesto aregistered trade union.

(4)  Anemployer who deducts an amount from an employee’ sremunerationin

terms of subsection (1) for payment to another person must pay the amount to that person
in accordance with the time period and other requirements specified in the law, court
order, arbitration award or agreement.

()
(@

(b)

(©)

An employer must not -

levy afine on an employee unlessit is authorised by statute or a collective
agreement;

require an employeeto -

(i)  buy goods from a shop owned by the employer or run on its behalf;

(i)  usethe services rendered by the employer for reward,

(iii)  pay for any goods supplied by the employer at a price exceeding an
amount equal to the price paid by the employer for the goods plus

any reasonable costsincurred by the employer in acquiring the goods,

require or permit an employeeto -
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(i)  repay any remuneration duly paid to an employee; or

(i)  acknowledge receipt of an amount greater than the remuneration
actually received.

(6) Subjecttoany provisioninacontract of employment or collective agreement
to the contrary, an employer may, by written notice to the employee -

(@  reduceanemployee’ sagreed number of ordinary hours of work for aperiod
of no longer than three months for operational reasons or other reasons
recognised by law; and

(b)  correspondingly reducethat employee’ sremuneration, but by no morethan
one-half of that employee’'s basic wage.

(7)  The reduction of ordinary hours of work may be extended for additional
periods not exceeding three months by written agreement between the employer and
employee or the employee’ sregistered trade union, in the case of an exclusive bargaining
agent.

Wageorder

13. (1) After considering a report and recommendations of the Wages
Commission, the Minister may make awage order determining remuneration and other
conditions of employment for employeesin any industry and area -

(@  inaccordance with the recommendations, or with modifications;

(b) by notice in the Gazette; and

(c) with effect from adate specified in that Gazette.

(2) A wage order is binding on all employers and employees described in the
notice.

(3 A wageorder remains binding until itis-
(@  suspended or cancelled by the Minister in accordance with subsection (4);
(b) amended or superseded by a new or amended wage order; or

(c)  superseded by acollective agreement that providesfor termsthat are better
than those contained in the wage order.

(4) The Minister, after consulting the parties bound by a wage order, may
suspend or cancel all or part of that order by publishing a notice in the Gazette, setting
out-

(@ theprovisions affected by the suspension or cancellation;

(b)  theindustry and areas affected by the suspension or cancellation; and

(c) theperiod of the suspension, or date the cancellation takes effect.
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(5 Inadditionto publication of any information in the Gazette as contempl ated
in this section, the Minister must, where appropriate, publish the information through
other available means, with a view to ensuring that the intended recipients of the
information receive the information.

Exemptions from a wage order

14. (1) Any person may apply to the Minister in the prescribed manner and
form for an exemption from the provisions of awage order.

(2) The Minister may exempt any person or category of persons from any
provision of awage order if the Minister is satisfied that -

(@  thetermsand conditions of employment of the employees affected by the
exemption are not less favourable than those contained in the wage order;
or

(b)  special circumstances exist that justify the exemption in the interests of the
affected employees.

(3 Anexemption granted in terms of subsection (2) -

(@ must be set out in the prescribed form, which must -
(i) statethe period of the exemption as determined by the Minister; and
(i)  besigned by the Minister;

(b)  may commence on -
(i) thedateitissigned, or alater date; or

(i) adate beforethe dateit is signed, but not earlier than the date of the
application for exemption; and

(c)  may include any conditions under which the exemption is granted.
(4) The Permanent Secretary must -

(@ forward the exemption to any person exempted and the empl oyees affected
by the exemption; and

(b)  furnishacopy of the exemptionto any person on payment of the prescribed
fee.

(5) TheMinister may, inwriting, amend or withdraw an exemption.

PART C
HOURS OF WORK
Declaration of continuous shifts
15. (1) TheMinister may, by noticein the Gazette, declare any operation to

be a continuous operation and permit the working of continuous shiftsin respect of those
operations.
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(2) In anotice referred to in subsection (1), the Minister may prescribe any
condition in respect of the shift, provided that no one shift may be longer than eight
hours.

(3 Inadditionto publication of any information in the Gazette as contemplated
in this section, the Minister must, where appropriate, publish the information through
other available means, with a view to ensuring that the intended recipients of the
information receive the information.

Ordinary hours of work

16. (1) Subjecttoany provision of this Chapter to the contrary, an employer
must not require or permit an employee, other than an employee contemplated in
subsection (3), to work more than -

(@ 45 hoursin any week, and in any case, not more than -

(i)  ninehourson any day, if the employee works for five days or fewer
in aweek; or

(i)  eight hours on any day, if the employee works for more than five
daysin aweek; or

(b) if the employee worksin a continuous operation, the maximum number of
hours prescribed by the Minister intermsof section 15(2) for that employee's
continuous shift.

(2) The ordinary hours of work of an employee described in subsection (1)
whose duties include serving members of the public may be extended up to 15 minutes
in aday, but not more than atotal of 60 minutes in aweek, to enable that employee to
continue performing those duties after the completion of ordinary hours of work.

(3) Subject to any provision of this Chapter to the contrary, an employer must
not require or permit a security officer, an employee working in emergency healthcare
services or an employee of aclass designated by the Minister in terms of subsection (5)
to work more than -

(@ 60 hoursinany week, and in any case, not more than -

(i) 12 hourson any day, if the employee worksfor five days or fewer in
aweek; or

(i) 10 hoursonany day, if the employee worksfor morethan five daysa
week; or

(b) if the employee worksin a continuous operation, the maximum number of
hours prescribed by the Minister intermsof section 15(2) for that employee's
continuous shift.

(4) In determining the time worked during the week by an employee for the
purposes of this section, any meal interval referred to in section 18 -

(@  of an employee subject to subsection (3) must be regarded as time worked,;
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(b)  of any other employee must be disregarded.

(5) The Minister may designate a class of employees for the purpose of
subsection (3) by notice in the Gazette if satisfied that the affected employees or their
registered trade unions have been consulted.

Overtime

17. (1) Subjecttoany provision of this Chapter to the contrary, an employer
must not require or permit an employee to work overtime except in accordance with an
agreement, but, such an agreement must not require an employee to work more than 10
hours overtime aweek, and in any case, not more than three hours' overtime a day.

(2) Anemployer must pay an employee for each hour of overtime worked at a
rate at least one and one-half times the employee’s hourly basic wage but, when an
employee who ordinarily works on a Sunday or public holiday, works overtime on that
Sunday or public holiday, the employer must pay that employee at a rate of at least
double the employe€’ s hourly basic wage.

(3 Anemployer may apply in writing to the Permanent Secretary to increase
thelimits on overtime work referred to in subsection (1) if the employees affected by the
application agree.

(4) If the Permanent Secretary grants the application, the Permanent Secretary
must issue a notice stipulating -

(@  theclass of employeesto whom the notice applies;
(b)  the new limits on overtime work;
(c)  any conditions concerning the working of that overtime; and
(d) itsperiod of application,
and may amend or withdraw the notice at any time.

(5) Thissection, except subsection (2), does not apply to an employee who is
performing urgent work.

Meal intervals

18. (1) Anemployer must give an employee who works continuously for
more than five hours ameal interval of at least one hour.

(2) Anemployer may shorten the meal interval to not less than 30 minutesif -
(@ the employee agrees, and

(b)  theemployer has given written notice to the Permanent Secretary of
that agreement.

(3 Anemployer must not require or permit an employeeto work during ameal
interval.
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(4) For the purposes of this section -

(@  work iscontinuous unlessit is interrupted by an interval that is more than
60 minutes, or such shorter period as agreed in terms of subsection (2);

(b)  adriver of amotor vehicle who doesno work other than remaining in charge
of thevehicleor itsload during a meal interval isdeemed not to beworking
during the interval; and

(c) anemployee must be remunerated for any portion of ameal interval that is
longer than 90 minutes.

(5) This section does not apply to —

(@ anemployeewho isengaged in urgent work;

(b)  asecurity officer; or

(c) anemployee who works on a continuous shift.

Night work

19. (1) Anemployeeisentitled to an additional payment of six percent of
that employee’ shourly basic wage, excluding overtime, for each hour of work performed
by that employee between the hours of 20h00 and 07h00.

(2) Anemployer must not require or permit an employee, whom the employer
knows, or reasonably ought to know, is pregnant, to perform any work, including overtime
work, between the hours of 20h00 and 07h00, during the period -

(@) eight weeks before her expected date of confinement; or

(b) eight weeks after her confinement.

(3) The periods referred to in subsection (2) may be extended if a medical
practitioner certifiesthat it is necessary for the health of the employee or her child.

Daily spread-over and weekly rest period

20. (1) No employer may require or permit an employee, other than an
employee who is performing urgent work, to work a spread-over of more than 12 hours.

(2) Anemployer must not require or permit an employee, other than an employee
who isperforming urgent work, to work without aweekly interval of at |east 36 consecutive
hours of rest.

Work on Sundays

21. (1) An employer must not require or permit an employee to perform
work on a Sunday, except as provided in this section.

(2) Subsection (1) does not apply to an employer who employs an employee
for the purposes of -
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(@  urgent work;

(b) carrying on the business of a shop, hotel, boarding house or hostel that
lawfully operates on a Sunday;

(c) performing domestic service in a private household;

(d) hedthand social welfare care and residential facilities, including hospitals,
hospices, orphanages and old age homes,

(e) work on afarm required to be done on that day;
(f)  work in which continuous shifts are worked; or

(g any activity approved by the Permanent Secretary intermsof subsection
(4).

(3 Anemployer may apply in writing to the Permanent Secretary to approve
work on Sundays if the employees affected by the application agree.

(4) If the Permanent Secretary grants the application, the Permanent Secretary
must issue a notice in writing stipulating -

(@ thenature of the work to which the notice applies; and
(b)  any conditionsthat may apply.

(5) Subject to subsection (6), an employer must pay an employee who works
on Sunday double that employee’s hourly basic wage for each hour worked.

(6) Despite subsection (5), an employer may pay an employee who works on
Sunday, one and one half of that employee’ s hourly basic wage for each hour worked, if -

(@ theemployer grantsthat employee an equal period of time away from work
during the next working week; and

(b)  that employee agrees.
(7) Inacase of an employee who ordinarily works on Sunday, the employer
must pay the employee’s daily remuneration plus the hourly basic wage for each hour

worked.

(8 For the purpose of this section, if the majority of the hours worked on a
shift that extends into or begins on a Sunday falls on -

(@ the Sunday, all the hours on that shift are deemed to have been worked on
Sunday; or

(b) the Saturday or Monday, all the hours on that shift are deemed to have been
worked on that Saturday or Monday.

Public holidays

22. (1) Anemployer must not require or permit an employeeto perform any
work on a public holiday, except as provided in this section.
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(2) Subsection (1) does not apply to an employer who employs an employee
for the purposes of —

(@  urgent work;

(b) carrying on the business of a shop, hotel, boarding house or hostel that
lawfully operates on a public holiday;

(c) performing domestic service in a private household;

(d) hedthand social welfare care and residential facilities, including hospitals,
hospices, orphanages and old age homes;

(e)  work on afarm required to be done on that day;
(f)  work in which continuous shifts are worked; or

(g any activity approved by the Permanent Secretary in terms of subsection
(4).

(3 Anemployer may apply in writing to the Permanent Secretary to approve
work on a public holiday if the employees affected by the application agree.

(4) If the Permanent Secretary grants the application, the Permanent Secretary
must issue a notice in writing stipulating -

(@  the nature of the work to which the notice applies; and
(b)  any conditionsthat may apply.

(5) If apublic holiday falls on a day on which an employee would ordinarily
work, the employer must either -

(@ pay-

(i)  anemployee who does not work on the public holiday, no less than
that employee’ s daily remuneration subject to subsection (6); or

(i)  anemployeewhoworkson the public holiday, that employee’ snormal
daily remuneration plus that employee’'s hourly basic wage for each
hour worked; or

(b) if the employee referred to in paragraph (a)(ii) requests and the employer
agrees -

(i)  pay an employee who works on the public holiday that employee’'s
normal daily remuneration plus one half of that employee’s hourly
basic wage for each hour worked; and

(i)  grant that employee an equal period of time from work during the
next working week.
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(6) If anemployeewho doesnot work on apublic holiday fails, without avalid
reason, to work on either the day immediately before, or the day immediately following,
that public holiday, the employer isnot required to pay that employee the amount otherwise
required in terms of subsection (5)(a)(i).

(7) If an employee works on a public holiday that falls on a day other than the
employee’s ordinary work day, the employer must pay double that employee’s hourly
basic wage for each hour worked.

(8) Forthepurposeof subsections(1) to (7), if the mgjority of the hoursworked
on a shift, that extends into or begins on a public holiday, falls on -

(@ thepublicholiday, al the hourson that shift are deemed to have been worked
on the public holiday; or

(b) theother day, all the hourson that shift are deemed to have been worked on
that day.

PART D
LEAVE

Annual leave

23. (1) For the purpose of this section “ordinary work week” means the
number of days per week ordinarily worked by an employee.

(2) Every employeeisentitled to at |east four consecutive weeks' annual leave
with full remuneration in respect of each annual leave cycle, calculated as follows:

Number of daysin ordinary work week Annual leave
entitlement in working days

24
20
16
12

RPINW| A~ OO

(3) If an employee does not ordinarily work afixed number of days per week,
the employeeisentitled to annual |eave calculated on the basis of the average number of
days worked per week over the 12 months prior to the commencement of a new annual
leave cycle, multiplied by four.

(4) Thenumber of leave days referred to in subsection (2) may be reduced by
the number of daysduring the annual leave cyclewhich, on request by the employee, the
employer granted that employee as occasional |eave on full remuneration.

(5) Anemployer may determine when the annual leaveisto be taken provided
that it istaken no later than —
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(@  four months after the end of the annual leave cycle; or

(b) six months after the end of the annual leave cycle, if, before the end of the
four month period contemplated in paragraph (a), the employee agreed in
writing to such an extension.

(6) Anemployer must pay the remuneration due to an employee in respect of
annual leave -

(@ according to that employee’ sregular pay schedule, if the employeeis paid
by direct deposit as contemplated in section 11(1)(b)(ii); or

(b)  inany other case, not later than -

(i)  thelast working day before the commencement of the annual leave;
or

(i)  not later than the first pay day after the end of the leave period, if the
employee requests such an extension in writing.

(7)  Anemployer must not require or permit an employee to take annual leave
during any other period of leave to which the employee is entitled in terms of this Part.

(8 Anemployer must grant an employee an additional day of paid leave if a
public holiday falls on aday -

(@  during the employee’ s annual leave; and
(b)  onwhich the employee would ordinarily have worked.

(9 An employer must not require or permit an employee to work for the
employer during any period of annual leave.

(10) Except on termination of employment, an employer must not pay an
employee an amount of money in substitution for the annual leaveto which that employee
isentitled, whether or not the employee requests or agrees in writing to such a payment.

Sick leave

24. (1) Duringany sick leave cycle, an employeeisentitled to sick leave as
follows:

(@  not less than 30 working days, if the employee ordinarily works five days
during aweek;

(b)  not less than 36 working days, if the employee ordinarily works six days
during the week; and

()  not lessthan the number of working days calculated on apro rata basis, if
the employee ordinarily works fewer than five days during a week,

but an employeeis entitled to one day’ s sick leave for every 26 days worked during the
employee’ sfirst year of employment.
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(2) For the purposes of subsection (1)(b), the sick leave days to which an
employee who does not ordinarily work a fixed number of days per week is entitled
must be cal culated annually on the basis of the average number of daysworked per week
over the previous 12 months.

(3)  Subject to subsection (4), on the employee’ snormal pay day, the employer
must pay that employee an amount equal to that employee’ sdaily remunerationfor each
day of absence on sick leave.

(4) Despite subsection (3), an employer is not required to pay an employee for
sick leave in any of the following circumstances:

(@ if theemployee -
(i)  hasbeen absent from work for more than two consecutive days; and

(i)  failsto produce amedical certificate by amedical practitioner or any
other evidence of proof of illness as may be prescribed;

(b) to the extent that the employee is entitled to payment in terms of the
Employees’ Compensation Act, 1941 (Act No. 30 of 1941), if theemployee
isabsent fromwork during any period of incapacity arising from an accident
or ascheduled disease;

(c) totheextent that the employeeisentitled to payment in respect of that sick
leave from afund or organisation -

(i)  designated by the employee, and in respect of which the employer
makes contributions at |east equal to that made by the employee; and

(ii)  that guarantees the payment of sick leave; or

(d) totheextent that the employeeisentitled to payment in respect of that sick
leave under any other legidlation.

(5) Sickleave-
(@)  doesnot form part of annual, compassionate or maternity leave;

(b)  doesnot entitlethe employeeto any additional remuneration on termination
of employment; and

(c) if not used during the period referred to in subsection (1), lapses at the end
of that period.

Compassionate leave
25. (1) An employee is, during each period of 12 months of continuous
employment, entitled to five working days compassionate leave with fully paid

remuneration.

(2) Anemployeeisentitled to compassionate leaveif thereisadeath or serious
illnessinthe family.
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©)

The Minister must prescribe the form and manner in which compassionate

leave may be applied for by an employee and any other information that may be required
to support the application.

(4)
(@
(b)

(©

()
(@
(b)
(©
(d)

Compassionate leave -
does not form part of annual, sick or maternity leave;

does not entitle the employeeto any additional remuneration on termination
of employment; and

if not used during the period referred to in subsection (1), lapses at the end
of that period.

For the purposes of this section "family" means a-

child, including a child adopted in terms of any law, custom or tradition;
SPOUSE;

parent, grandparent, brother or sister, of the employee; or

father-in-law or mother-in-law of the employee.

Maternity leave

26.

()  Subject to subsection (3), afemale employee who has completed six

months' continuous service in the employment of an employer is, with a view to her
confinement, entitled to not less than 12 weeks maternity leave, calculated as follows:

(@

(b)

(2)

before her actual date of confinement -

(i) sheisentitled to commence maternity leave four weeks before her
expected date of confinement, as certified by her medical practitioner;
and

(i) she is entitled to maternity leave for the entire time from the
commencement of her maternity leave as contemplated in paragraph
(i), until her actual date of confinement;

after her date of confinement, sheis entitled to —

(i)  eight weeks maternity leave in every case; and

(i)  inthe case of an employee whose date of confinement occurred less
than four weeks after the commencement of her maternity leave, the
amount of additional time required to bring her total maternity leave

to 12 weeks.

The employee must provide the employer with a certificate signed by a

medical practitioner confirming —

(@

the expected date of confinement before taking maternity leave; and
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(b)  theactual date of confinement on her return from leave.

(3) During any period of maternity leave, the provisions of the contract of
employment remain in force, and the employer must, during the period of maternity
leave, pay to the employee the remuneration payable to that employee except the basic

wage.

(4) The Socia Security Commission established by the Social Security Act,
1994 (Act No. 34 of 1994) must, during the period that an employee is on maternity
leave, pay to that employee such portion of that employee’s basic wage as may be
prescribed in terms of that Act.

(5 Anemployer must not dismiss an employee during her maternity leave or
at the expiry of that leave on —

(@ any grounds contemplated in section 34; or

(b) any grounds arising from her pregnancy, delivery, or her resulting family
status or responsibility.

(6) Subsection (5) does not apply if -

(@ theemployer hasoffered the employee comparabl e alternative employment;
and

(b)  shehasunreasonably refused to accept that offer.
Extended maternity leave

27. (1) If amedica practitioner certifiesthat -

(@ duetocomplicationsarising from pregnancy or delivery, it isnecessary for
the health of an employee, an employer must grant that employee extended
maternity leave in excess of the periods referred to in section 26 (1)(a) or
(b), up to amaximum equal to the greater of —

(i)  onemonth; or

(i)  theamount of accrued sick leave that the employee has at that time;
or

(b) due to complications arising from birth or congenital conditions, it is
necessary for the health of the employee’s child, an employer must grant
that employee extended maternity leave in excess of the periodsreferred to
in section 26(1)(b), up to a maximum equal to the greater of -

(i)  onemonth; or

(i)  theamount of accrued sick leave that the employee has at that time.

(2) If amedical practitioner issues a certificate in terms of both subsection (1)
(a) and (b), the periods of extended maternity leave must run concurrently.
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(3) A period of extended maternity leave must run immediately before or
immediately following an employee’ s maternity leave in terms of section 26.

(4) Section 26(3) to (6) apply in respect of an employee who takes extended
maternity leave under this section.

PART E
ACCOMMODATION

Provision of accommodation

28. (1) Forthepurposesof thissection, a“dependant” meansthe spouse and
the dependant children of the employee or of the spouse.

(2) If anemployeeisrequiredto liveat the place of employment or to resideon
any premisesowned or leased by the employer, that employer must provide the employee
with adequate housing including sanitary and water facilities.

(3) If an employee contemplated in subsection (2) lives on agricultural land,
the employer must provide sufficient facilities referred to in that subsection to meet the
reasonabl e needs of the employee and the employee’ s dependants, and must either —

(@  permit the employee to keep livestock and to cultivate land to meet the
reasonable needs of that employee and that employee’ s dependants; or

(b)  intermsof an agreement with the employee —

(i)  provide the employee with sufficient food to meet the reasonable
needs of the employee and the employee’ s dependants; or

(i)  pay the employee an additional amount to do so.

(4) An employer who terminates the employment of an employee who is
required to live at the place of employment or to reside on any premises owned, leased or
provided by the employer may not require the employee to vacate the said premises or
place unless -

(@ inthecaseof an employeeresiding on agricultural land, the employer gives
to the employee three months' written notice to vacate; or

(b) inthe case of al other employees, the employer gives to the employee at
least one month’ s written notice to vacate.

(5) If anemployee hasreferred adispute to the Labour Commissioner aleging
anunfair dismissal within 30 daysfollowing thetermination of employment the employer
may not, despite subsection (4), require the employee to vacate the place or premises
until the dispute is resolved in terms of Part G of this Chapter or otherwise disposed of.
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PART F
TERMINATION OF EMPLOYMENT

Period of employment

29.

(@
(b)
(©)

(d)
()

(f)

For the purposes of this Part the period of employment includes -
the time that the employee worked for the employer;
the period of any leave granted in terms of this Act;

any leave of absencegranted intermsof thisAct or granted by the employer
for any other reason;

any period of suspension;

if the employee has been reinstated, the period from the date of dismissal to
the date of reinstatement; and

the period of any lawful strike or lockout.

Termination of employment on notice

30.

(1) Subject to any provisions of this Part to the contrary, if a contract of

employment may be terminated on notice, the period of notice must be not less than -

(@
(b)

(©)
(2

one day, if the employee has been employed for four weeks or less,

oneweek, if the employee has been employed for more than four weeks but
not more than one year;

one month, if the employee has been employed for more than one year.

An employer and an employee may agree to a longer notice period than

required in terms of subsection (1), provided that it isof equal duration for both parties.

3

Subject to subsection (4), notice of termination must be given in writing,

stating the reasonsfor termination, if the termination is by the employer, and the date on
which the notice is given, which may be -

(@

(b)

(©)

(4)
()
(@

on any working day in respect of an employee contemplated in subsection
(1)(@);

on or before the last working day of the week in respect of an employee
contemplated in subsection (1)(b); or

onthefirst or the 15th of the month in respect of an employee contemplated
in subsection (1)(c).

Despite subsection (3), an illiterate employee may give notice orally.
An employer must not give notice of termination -

during any period of leaveto which theemployeeisentitled interms of Part
D of this Chapter; or
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(b)  torun concurrently with any such period of leave.
(6) Nothing in this section affects the right —

(@  of adismissed employeeto disputethelawfulnessor fairnessof the dismissal
in terms of this Act or any other law; or

(b) of an employer or an employee to terminate the contract of employment
without notice, for any cause recognised by law, or to make payment instead
of notice in terms of section 31.

(7)  Nothing inthissection prevents an employer or an employee from waiving
any right to notice conferred by this section.

Payment instead of notice

3l. (1) Instead of giving an employee notice in terms of section 30, an
employer may pay the employee the remuneration the employee would have received, if
the employee had worked during the period of notice.

(2) If an employee gives notice of termination of employment, the employer —

(@ may waivethe notice, but

(b) in that case, must pay the employee the remuneration contemplated in
subsection (1).

(3) Instead of giving an employer notice in terms of section 30, an employee
may pay the employer the remuneration the employer would have paid, if the employee
had worked during the period of notice.

Automatic termination of contracts of employment

32. (1) Subjecttoanocticeintermsof subsection (2), acontract of employment
terminates automatically —

(@ onemonth after —

(i)  the death or sequestration of the employer, if the employer is an
individual;

(i)  the date on which the employer is wound up, if the employer is a
juristic person; or

(iii)  the date on which the partnership is dissolved, if the employer is a
partnership; or

(b) attheend of alonger period -

0] provided for in the contract of employment or acollective agreement;
or

(i)  during which the employer continues to carry on business.
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(2) Atany timeduring the period contemplated in subsection (1), an executor,
administrator, liquidator or apartner may give noticeto terminate an employee’ s contract
of employment in accordance with this Part, or of a collective agreement.

(3) Despitetheprovisionsof any law to the contrary, an employee whose contract
isterminated in the circumstances referred to in subsection (1) is a preferent creditor in
respect of any remuneration due or monies payable to the employeein terms of thisAct.
Unfair dismissal

33. (1) An employer must not, whether notice is given or not, dismiss an
employee -

(@  without avalid and fair reason; and
(b)  without following -

(i)  the procedures set out in section 34, if the dismissal arises from a
reason set out in section 34 (1); or

(i) subject to any code of good practice issued under section 137, afair
procedure, in any other case.

(2) Itisunfair to dismiss an employee because the employee -

(@)  disclosesinformation that the employeeisentitled or required to discloseto
another person;

(b) failsor refusesto do anything that an employer must not lawfully permit or
require an employee to do;

(c) exercisesany right conferred by -
(i) thisAct; or
(i)  theterms of the contract of employment or collective agreement;
(d) belongs, or has belonged, to atrade union;
(e) takespart inthe formation of atrade union; or
(f)  participatesin the lawful activities of atrade union —
(i) outside of working hours; or
(i) within working hours -
(ad) with the consent of the employer; or
(bb) inthe circumstances contemplated in section 67(4).
(3) Itisunfair to dismiss an employee because of such employe€’s sex, race,

colour, ethnic origin, religion, creed or social or economic status, political opinion or
marital status.
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(4) Inany proceedings concerning adismissal -
(@ if the employee establishes the existence of the dismissal;

(b) it is presumed, unless the contrary is proved by the employer, that the
dismissal isunfair.

Dismissal arising from collective ter mination or redundancy
34. (1) Ifthereasonforanintended dismissal isthereduction of theworkforce
arising from the re-organisation or transfer of the business or the discontinuance or
reduction of the business for economic or technological reasons, an employer must -
(@ atleast four weeks before the intended dismissals are to take place, inform
the Labour Commissioner and any trade union which the employer has
recognised asthe exclusive bargaining agent in respect of the employees, of -
(i)  theintended dismissals;
(i)  thereasonsfor the reduction in the workforce;
(iii)  the number and categories of employees affected; and
(iv) thedate of the dismissals,
(b) if thereis no trade union recognised as the exclusive bargaining agent in
respect of the employees, give the information contemplated in paragraph
() to the workplace representatives elected in terms of section 67 and the
employees at |east four weeks before the intended dismissals;
(c)  subject tosubsection (3), discloseall relevant information necessary for the
trade union or workplace representatives to engage effectively in the

negotiations over the intended dismissals;

(d) negotiate in good faith with the trade union or workplace union
representatives on -

(i) aternativesto dismissals;

(i)  thecriteriafor selecting the employees for dismissal;

(iii)  how to minimise the dismissals;

(iv) the conditions on which the dismissals are to take place; and
(v) how to avert the adverse effects of the dismissals, and

(e) select the employeesaccording to selection criteriathat are either agreed or
fair and objective.

(2) Despite subsection (1)(a) and (b), an employer may inform the trade union
or workplace representative of theintended dismissalsin lessthan four weeksif it isnot
practicable to do so within the period of four weeks.
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(3 When disclosing information in terms of subsection (1)(c), an employer is
not required to disclose information if -

(@ itislegaly privileged;
(b)  any law or court order prohibits the employer from disclosing it; or

(c) itis confidential and, if disclosed, might cause substantial harm to the
employer.

(4) If, after the negotiations and selections contemplated in subsection (1), the
parties do not reach an agreement, either party may, within one week after the period
referred toin subsection (1) or subsection (2), refer the matter to the Labour Commissioner,
who must appoint a conciliator to assist the parties to resolve their dispute.

(5) After appointment in terms of subsection (4), the conciliator must, as soon
asisreasonably possible, in an attempt to resolve the dispute, convene a meeting of the
parties and may convene additional meetings as may be necessary up to a maximum
period of four weeks as from the date that the dispute was referred to the Labour
Commissioner in terms of subsection (4).

(6) During the periods referred to in subsections (1), (4) and (5) -

(@  subsection 1(c) and (d) continuesto apply to the employer, with the necessary
changes, and

(b) the employer may not dismiss employeesin terms of this section, unless
the dispute has been settled or otherwise disposed of.

(7) If thereis adisguised transfer or continuance of an employer’s operation
which employs or employed employees who are to be dismissed or were dismissed in
terms of this section, the employees or their collective bargaining agent have theright to
apply to the Labour Court for appropriate relief, including an order:

(@)  directing the restoration of the operation;
(b) directing the reinstatement of the employees; or
(c) awarding lost and future earnings.

(8 Nothing contained in this section prevents an employee from referring a
dispute of unfair dismissal or failureto bargain in good faith to the L abour Commissioner
in respect of the employee’ sdismissal.

(9) Forthe purposes of subsection (7), “disguised transfer or continuance of an
employers operation” includes any practice or situation whereby an employer who runs
or operates any business purports to have gone out of business or to have discontinued
all or part of itsbusiness operations, when in fact those business operations are continued
under another name or form or carried out at another location, without the employer
disclosing the full facts to the affected employees or their collective bargaining agent.

(10) Anemployer who contravenes or failsto comply with this section commits
an offence and is liable to a fine not exceeding N$10 000, or to imprisonment for a
period not exceeding two years or to both the fine and imprisonment.
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Severance pay

35.

()  Subject to subsection (2), an employer must pay severance pay to an

employee who has completed 12 months of continuous service, if the employee -

(@
(b)
(©)
(2
(@
(b)
(©

3

is dismissed:;

dies while employed; or

resigns or retires on reaching the age of 65 years.

Subsection (1) does not apply -

to afair dismissal on grounds of misconduct or poor work performance;

if the employee unreasonably refuses to be reinstated; or

if the employee unreasonably refuses to accept employment on terms no
lessfavourable than those applicable immediately before the termination of

employment with —

(i)  thesurviving spouse, heir or dependant of adeceased employer within
one month of the death of the employer; or

(i)  oneor moreof theformer partnerswithin one month of the dissolution
of the partnership, if the employer was a partnership.

Severance pay in terms of subsection (1) must be in an amount equal to at

least one week’ s remuneration for each year of continuous service with the employer.

(4)

When calculating the length of an employee’'s service for the purposes of

subsections (1) and (3), the following rules apply:

(@

(b)

(©

(d)

(€)

if the employer is an individual, and dies and the employee is employed
subsequently by the surviving spouse, heir or dependant of the deceased
employer, the employee retains any service acquired before the employer’s
death;

if the employer was a partnership that was dissolved, and the employee is
employed subsequently by one or more of the former partners of that
partnership, the employeeretainsany service acquired beforethe dissolution
of the partnership;

if the employer’s business has been transferred to another person and the
employee continues in the service of that business after the transfer, the
employee retains any service acquired before the transfer of that business;

the service of an employee who worksfor the same employer on a seasonal
basis for two or more successive yearsis regarded as continuous, provided
that the period of service is made up of the periods actually worked; and

continuous service includes any period of employment contemplated in
section 29.
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(5) The payment of severance pay in terms of this section does not affect an
employee’ sright to any other amount that the employer is obliged to pay the employee.

(6) If the contract of employment is terminated as a result of the death of the
employee and in the absence of awill, the employer must pay the severance pay to —

(@ theemployee ssurviving spouse; or

(b) if thereisno spouse, to the employee’s children;

(c) if thereare no children, to the employee’s estate.
Transportation on termination of employment

36. (1) Iftheemployeeisdismissed during thefirst 12 months of employment,
and at any place other than the place where the employee was recruited, the employer
must either -

(@ transport the employee to the place that the employee was recruited; or

(b) pay the employee an amount equal to the costs of that transport.

(2) Subsection (1) does not apply if an employee unreasonably refuses to be
reinstated.

Payment on termination and certificates of employment

37. (1) Ontermination of employment, an employer must pay the employee
al the remuneration due to the employee for -

(@  work done before the termination;

(b) any paid time off that the employee is entitled to in terms of sections 21(5)
or (6) or 22(5) that the employee has not taken;

(c) any period of annual leave due for any completed annual leave cycle in
terms of section 23;

(d) any annual leave pay to which the employeeis entitled for any incomplete
annual leave cycle in terms of subsection (2);

(e) any severance pay duein terms of section 35;

(f)  any notice pay contemplated in section 31 if the employeeispaid instead of
being given notice; and

(9 any transport allowance due in terms of section 36.
(2) Subject to subsection (3), an employee whose contract is terminated is
entitled to accrued annual leave pay on a pro rata basis for work performed during an

incomplete annual leave cycle as defined in section 23.

(3 Anemployeeisnot entitled to the accrued annual leave pay contemplated
in subsection (2) if that employee, without good cause, fails—
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(@) to give notice of termination in terms of section 30, and to work the full
period of the notice; or

(b)  topay theemployer the remuneration contemplated in section 31(3) instead
of working the period of notice.

(4) Anemployer must pay the remuneration contemplated in subsection (1) to
the employee —

(@ onor before the next pay day after the termination; and
(b)  inaccordance with section 11.

(5) On termination of employment an employer must give an employee a
certificate of service stating -

(@ theemployee sfull name;

(b)  the name and address of the employer;

(c) adescription of theindustry in which the employer is engaged;

(d) thedate of commencement and date of termination of employment;

(e) theemployee sjob description;

(f)  theremuneration at date of termination; and

(g) if the employee requests, the reason for termination of employment.

(6) Nothing in this section prevents an employer from furnishing an employee
whose employment has been terminated with a testimonial or other certificate of good

character.

PART G
DISPUTES CONCERNING THISCHAPTER

Disputes concer ning this Chapter
38. (1) If thereis adispute about the non-compliance with, contravention,
application or interpretation of this Chapter, any party to the dispute may refer the dispute

in writing to the Labour Commissioner.

(2) The person who refers the dispute must satisfy the Labour Commissioner
that a copy of the notice of a dispute has been served on all other parties to the dispute.

(3) TheLabour Commissioner must refer the dispute to an arbitrator to resolve
the dispute through arbitration in accordance with Part C of Chapter 8 of this Act.
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CHAPTER 4
HEALTH, SAFETY AND WELFARE OF EMPLOYEES
PART A
RIGHTSAND DUTIESOF EMPLOYERSAND EMPLOYEES
Employer dutiesto employees

39. (1) Every employer or person in charge of premises where employees
are employed must, without charge to the employees -

(@  provide aworking environment that -
(i) issdfe
(i) iswithout risk to the health of employees; and
(iii) hasadequatefacilitiesand arrangementsfor thewelfare of employees,

(b) provide and maintain plant, machinery and systems of work, and work
processes, that are safe and without risk to the health of employees,

(c) provide and maintain safe entry and exit from places of work;

(d)  provideemployeeswith adequate personal protective clothing and equi pment
if reasonably necessary;

(e) provide employees with the necessary information and training to work
safely and without arisk to their health;

(f)  ensurethat the use, handling, storage or transport of articles or substances
is safe and without risk to the health of employees,

(g ensurethat employeesare given the necessary instructions and supervision
to work safely and without arisk to their health;

(h)y  ensurethat the organisation of work, including hours of work and mealtimes,
do not adversely affect the safety or health of employees; and

(i)  take any other prescribed steps to ensure the safety, health and welfare of
employees at work.

(2) Every employer must report to alabour inspector in the prescribed manner,
whenever -

(@ thereisan accident at any place where the employer’ s employees work; or
(b) aprescribed diseaseis contracted at any such place.

Employer’sdutiesto personsother than employees
40. (1) Every employer must conduct itsbusiness operationson its premises

in a manner that, asfar asis reasonably practicable, persons who are not employees of
that employer are not exposed to the risk of their safety or health.
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(2) The Minister may require, by regulation, an employer to inform persons
who are not employees of that employer of any risk to their safety or health that might
arise from the conduct of that employer’s business.
Employee duties

41. Every employee hasaduty to -

(@) takereasonable care to ensure -

(i) theemployee sown safety and health in the workplace; and

(i)  the safety and health of any individual who may be affected by the
employee' s activities at work; and

(b)  co-operate with the employer to enable the employer to perform any duty
imposed under this chapter or the regulations.

Employee sright to leave danger ous place of work

42. (1) If an employee has reasonable cause to believe that, until effective
measures have been taken, it is neither safe nor healthy to continue work in a place of
work, that employee may leave that place.

(2) If an employee leaves a place of work in terms of subsection (1), the
employee must immediately inform the employer of the basisfor believing that it is not
safe or healthy to continue working there.

(3 Anemployeewho leaves aplace of work in terms of this section is entitled
to the same conditions of service applicable to that employee and to receive the same
remuneration during the period of absence.

PART B
HEALTH AND SAFETY REPRESENTATIVESAND COMMITTEES

Election of health and safety representatives
43. (1) Theemployeesinaworkplace—

(@  with morethan 10 but fewer than 101 employees, are entitled to elect from
among themselves at least one health and safety representative; or

(b)  with 101 or more employees, are entitled to elect from among themselves
at least one health and safety representative for the first 100 employeesin
theworkplace, and at |east one additional representative for each additional
100 employees, or part thereof;

but, the employer and the employees or the trade union representing the employees may
agree to a greater number of health and safety representatives.

(2) Whenever it is necessary to conduct an election for a health and safety
representative —

(@  theelection must be conducted in the prescribed manner; and
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(b)

©)

the employer must provide any facilities that are reasonably necessary for
the purposes of conducting the election.

A health and safety representative holds office for two years and may stand

for re-election.

(4)
(@

(b)

()
(@
(b)

The employer must grant each health and safety representative —

time off during working hours without loss of pay in order to perform the
functions of that office; and

reasonabl e leave of absenceto attend health and safety meetings or training
COUrses.

The rights conferred by subsection (4) are subject to -
the provisions of any collective agreement; or

any conditions that are reasonable and necessary to ensure the effective
performance of the employer’s operations.

Rightsand powers of a health and safety representative

44.

(@
(b)

(©)

(d)

()

A health and safety representative is empowered to —
collect information on safety, health and welfare of employees;

inspect, at any reasonable time, the workplaces of the employees whom
that representative represents,

investigate —

(i)  thecausesof accidents and diseases at work;

(i)  complaints about safety, health or welfare of employees,

(iii)  potential hazards and risks to health and safety;

make representations on the safety, health or welfare of employeesto -
(i)  theemployer; and

(i)  alabour inspector;

perform any other functions -

(i)  provided for in a collective agreement;

(i)  agreed to by the health and safety committee.

Dutiesto provide information

45,

(1) Subject to subsection (2), an employer must -
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(@

(b)

(©)

(d)
(2)
(@

(b)
(©)
(d)

(€)

provide every health and safety representative with sufficient information
to enable the representative to -

(i)  perform the functions of that office;

(i)  improve or maintain conditions of safety, health and welfare in the
workplace;

consult with a health and safety representative -

(i) on any policy on health, safety or welfare that may apply to the
employees represented by that representative;

(i)  in planning any change to the content, process or organisation of
work that may affect health, safety or welfare of the employees
represented by that representative;

at any reasonable time, allow a health and safety representative to inspect -

(i)  theworkplaces of the employees represented by that representative;

(i)  any place where an accident has occurred; or

(iii) any place where a disease has been contracted; and

permit a health and safety representative access to alabour inspector.

Subsection (1) does not require an employer to disclose information that -

isnot related to the empl oyeeswho are represented by the health and safety
representative;

the employer is prohibited by law from disclosing;
isprivate and personal, unlessthe person affected by the disclosure consents,

may be detrimental to the business for reasons other than the effect of the
disclosure on the employer’s obligations under this Chapter; or

islegally privileged.

Health and safety committees

46.

(D  Inany workplace with more than 100 employees, at the request of a

health and safety representative, the employer must establish ahealth and safety committee
consisting of -

(@
(b)
(©)

every health and safety representative elected under section 43;
an equal number of representatives appointed by the employer; and

any additional individuals agreed to by the committee.
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(2) Subject to acollective agreement, a health and safety committee may make
rulesin respect of the procedure of meetings of the committee.

(3) Thefunctions of ahealth and safety committee include -

(@  monitoring the application of health and safety regulations and rulesin the
workplace;

(b) advising the employer on any matter concerning health and safety in the
workplace; and

(c) any other function agreed by the committee and the employer.
Disputes concer ning this Chapter

47. (1) If there is a dispute about the non-compliance with, contravention,
application or interpretation of this Chapter, any party to the dispute may refer the dispute

in writing to the Labour Commissioner.

(2) The person who refers the dispute must satisfy the Labour Commissioner
that a copy of the notice of a dispute has been served on all other parties to the dispute.

(3) TheLabour Commissioner must refer the dispute to an arbitrator to resolve
the dispute through arbitration in accordance with Part C of Chapter 8 of this Act.

CHAPTERS
UNFAIR LABOUR PRACTICES

Unfair disciplinary action
48. (1) Section 33 in so far as it applies to the dismissal of an employee,
does, read with the necessary changes, apply to al other forms of disciplinary action

against an employee by an employer.

(2) Disciplinary action taken against an employee in contravention of section
33 constitutes an unfair labour practice.

Employee and trade union unfair labour practices
49. (1) Itisanunfair labour practicefor aregistered trade union -

(@) torefusetobargain collectively, whenthe provisionsof thisAct or acollective
agreement require the union to bargain collectively;

(b) tobargainin bad faith; or

(c) toengagein conduct that -
(i)  subvertsorderly collective bargaining;
(i)  intimidates any person;

(d) not to fairly represent an employee in any bargaining unit in respect of
which the trade union is recognised as the exclusive bargaining agent.
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(2) Itisan unfair labour practice for an employee to engage in any conduct
contemplated in subsection (1)(c).

(3) This section does not prohibit any person from participating in a strike,
picket or lockout that isin compliance with this Act.

Employer and employers organisation unfair labour practices

50. (1) It isan unfair labour practice for an employer or an employers
organisation -

(@) torefusetobargain collectively whentheprovisionsof thisAct or acollective
agreement require the employer or the organisation to bargain collectively;

(b) tobargaininbad faith;

(c)  subject to subsections (2) to (7), to fail to disclose to a workplace union
representative appointed in terms of this Act any relevant information that
isreasonably required to allow the workplace union representativeto perform
the functions of that office under this Act;

(d) subject to subsections (2) to (7), to fail to disclose to a recognised trade
union any relevant information that isreasonably required to allow thetrade
union to consult or bargain collectively in respect of any labour matter;

(e) tounilaterally alter any term or condition of employment;

(f)  toseek to control any trade union or federation of trade unions;

(g toengagein conduct that -

(i)  subvertsorderly collective bargaining; or
(i)  intimidates any person.

(2) When disclosing information in terms of subsection (1) -

(@ the employer must notify the recognised trade union representative or
workplace union representative in writing if any of the disclosed information
is confidential; and

(b) the employer isnot required to disclose information if -

(i) itislegaly privileged;

(i)  any law or court order prohibits the employer from disclosing it;

(iii) itisconfidential and, if disclosed, might cause substantial harm to an
employee or the employer; or

(iv) itisprivate personal information relating to an employee, unlessthat
employee consents to the disclosure of that information.
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(3) Inany dispute about the disclosure of information, the arbitrator must first
decide whether or not the information is relevant.

(4) If thearbitrator decides that information isrelevant and if it isinformation
referred to in subsection (2) (b) (iii) or (iv), the arbitrator must balance -

(@ theharm that the disclosureis likely to cause; against

(b)  the harm that the failure to disclose is likely to cause to the ability of the
trade union representative to perform its functions, or the ability of the
recognised trade union to engage effectively in consultations or collective
bargaining.

(5) If the arbitrator decides that the balance of harm favours disclosure, the
arbitrator may order disclosure on termsdesigned to limit the harm likely to be caused to
the employee or employer.

(6) When making an order, the arbitrator must take into account any breach of
confidentiality in respect of information disclosed to the workpl ace union representative
or the recognised trade union in terms of this section and may refuseto order the disclosure
of the information for a period specified in the award.

(7) Inany dispute about an alleged breach of confidentiality, the arbitrator may
order that the right of disclosure of information in that workplace be withdrawn for a
period specified in the award.

Disputes concer ning this Chapter

51. (1) If there is adispute about the non-compliance with, contravention,
application or interpretation of this Chapter, any party to the dispute may refer the dispute
in writing to the Labour Commissioner.

(2) The person who refers the dispute must satisfy the Labour Commissioner
that a copy of the notice of a dispute has been served on all other parties to the dispute.

(3) TheLabour Commissioner must refer the dispute to an arbitrator to resolve
the dispute through arbitration in accordance with Part C of Chapter 8 of this Act.

(4) If adisputeconcerning an aleged unilateral alteration of aterm or condition
of employment in violation of section (50)(1)(e) isreferred to the Labour Commissioner,
within 30 daysfollowing the alteration, the employer must restore such term or condition
of employment as of the date of the alteration or refrain from effecting such alteration
until the dispute is resolved or settled in terms of this Part or otherwise disposed of.

(55 Anemployer who contravenesor failsto comply with subsection (4) commits
an offenceand on convictionisliableto afine not exceeding N$10 000 or to beimprisoned
for a period not exceeding two years or to both the fine and imprisonment.
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CHAPTER 6
TRADE UNIONSAND EMPLOYERS ORGANISATIONS
PART A
ESTABLISHMENT AND WINDING UP OF TRADE UNIONS
AND EMPLOYERS ORGANISATIONS
Definitionsrelating to this Chapter
52. (1) InthisChapter —

(@) “authorised representative” means any person authorised to represent a
registered trade union or any office-bearer or official;

(b) “employer’spremises’ meansany premisesunder the control of an employer
where work is done or employees are accommodated;

(c) “fee’” meansan entry fee, a periodic membership fee, alevy, or any other
monetary amount owed by amember of atrade union to that unioninterms
of its constitution; and

(d)y “workplace’” meansthe place or placeswherethe employees of an employer
work, and if an employer carrieson or conductstwo or more operationsthat
are independent of one another by reason of their size, function or
organisation, each of those operations constitutes a separate workplace.

(2) InParts A and B of this Chapter, “registered trade union” includes one or
more trade unions acting jointly, or afederation of trade unions.

Constitutions of trade union or employers' organisation

53. (1) Atradeunionoremployers organisationthat intendsto register under
section 57 of this Act must adopt a constitution that meetsthe requirements set out inthis
section.

(2) Theconstitution of atrade union or employers organisation that intendsto
register under this Act must —

(@) statethe name of that trade union or employers’ organisation;
(b) declareits objects,

(c) describetheindustry or industriesin its scope;

(d)  prescribe the qualifications for admission to membership;

(e)  provide for membership fees and the method for determining membership
fees and other payments by members,

(f)  establish the circumstances and prescribe the procedure for the termination
of membership, which must include —

(i)  an opportunity for the member to be heard; and

(i) aright of apped;
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(9)

(h)

(i)

()

(k)
()

(m)
(n)

prescribe that —

(i)  amember in good standing is a member who is not more than three
months in arrears with the payment of any fees due in terms of the
constitution;

(i)  only amember in good standing may nominate candidates for any
office or vote or be voted for in an election of an office bearer or
officia; and

(iii)  no person who has been convicted of an offence of which dishonesty
is an element and for which that person has been sentenced to
imprisonment without an option of afine may stand for election as
an office-bearer;

prescribe —

(i)  thefunctionsof its officials and office bearers;

(i)  theprocedurefor the appointment or el ection of officialsand office—
bearers;

(iii)  theterms of appointment of its officials and office-bearers; and

(iv) the circumstances and manner in which officials and office-bearers
may be removed from office;

in the case of a trade union, prescribe the procedure for nomination and
election of —

(i)  workplace union representatives, and
(i)  hedth and safety representatives,
prescribe —

(i)  that there must be at least one general meeting of members every
three years;

(if)  that general meetings of members must be open to al members; and

(iii)  the procedure for convening and conducting meetings of members
and meetings of office bearers, including the quorum for meetings
and the manner in which minutes are to be kept;

establish the manner in which ballots are to be conducted;

provide for the banking and investing of funds;

establish the purposes for which funds may be used;

provide that no payment may be made to an official or employee without
the prior approval of its governing body granted under the hand of its
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chairperson except for their salaries and the expenses incurred by them in
the course of their duties;

(o) providefor the acquisition and control of property;
(p) determinethe date for the end of its financial year;

(@) prescribe a procedure for affiliation, or amalgamation, with another trade
union or employers organisation, as the case may be;

(r)  prescribe aprocedure for changing the constitution; and

(s)  prescribe aprocedure by which it may be wound up.

(3) A constitution of atrade union or employers’ organisation must not —
(@  conflict with —

(i)  thefundamental human rights and freedoms set out in Chapter 3 of
the Namibian Constitution;

(i)  any other law;

(b)  hinder the attainment of the objects of any law; or

(c) evadeany obligation imposed by any law.

(4) The Labour Commissioner may —

(&  notify any trade union or employers’ organisation inwriting that the L abour
Commissioner has reason to believe that its constitution does not comply
with or contravenes subsection (2) or (3); and

(b) inthat notice, invite the trade union or employers organisation to make
representationsto the Labour Commissioner or to redraft its constitution in

order to meet the requirements of subsections (2) or (3).

(5) After considering any representations or redrafted constitution submitted
in terms of subsection (4)(b), the Labour Commissioner may -

(@ informthe party that the constitution meetsthe requirements of subsections
(2) and (3); or

(b) inform the party that the constitution does not meet the requirements of
subsections (2) and (3).

Changing constitution of registered tradeunion or registered employers organisation
54. (1) Anychangetothecongtitution of aregistered trade unionor registered
employers organisation takes effect only when the Labour Commissioner approves the

change in terms of this section.

(2) A trade union or employers organisation may apply for the approval of a
change to its constitution by submitting to the Labour Commissioner -
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(@ theprescribed form duly completed;

(b)  theprescribed number of copies of the resolution containing the wording of
the change; and

(c) acertificate signed by the chairperson stating that the resol ution was passed
in accordance with the constitution.

(3) The Labour Commissioner may require further information in support of

the application.

(4) The Labour Commissioner must -

(@ consider the application and any further information supplied by the
applicant; and

(b) if satisfied that the amendments meet the requirements contemplated in
section 53, approve the change by issuing —
(i)  theprescribed certificate approving the change; or
(i)  if it isachange of name, a new certificate of registration reflecting

the new name.
(5) If the Labour Commissioner refuses to approve a change, the Labour

Commissioner must give written notice of that decision and the reasons for the refusal.

(6)

The provisions of section 53(2) to (5) apply, with the necessary changes, to

applications in terms of this section.

Winding up of trade union or employers organisation

55.

The Labour Court may order atrade union or employers organisation to be

wound up if -

(@

(b)

(©)
(2)
(@
(b)

the union or organisation hasresolved to wind up its affairs and has applied
to the Court for an order giving effect to that resolution;

the Labour Commissioner or any member of the union or organisation has
applied to the Court for its winding up and the Court is satisfied that, for
some reason that cannot be remedied, it is unable to continue functioning;
aperson has applied for its winding up because it is insolvent.

If the reason for the winding up isinsolvency -

the Insolvency Act, 1943 (Act No. 16 of 1943) applies; but

any reference in that Act to the court must be interpreted asreferring to the
Labour Court.



No. 3971 Government Gazette 31 December 2007 57

Act No. 11,2007 LABOUR ACT, 2007

Appealsfrom decisions of Labour Commissioner

56. Any person aggrieved by a decision of the Labour Commissioner made
under this Part may appeal to the Labour Court against that decision.

PART B
REGISTRATION OF TRADE UNIONSAND EMPLOYERS
ORGANISATIONS
Requirementsfor registration
57. (1) Any trade union or employers organisation that has adopted a
constitution that complies with section 53 may apply to the Labour Commissioner for
registration, by submitting to the Labour Commissioner -

(@  the prescribed form duly completed; and

(b) three copies of its constitution, each duly certified by its chairperson and
secretary as atrue and correct copy of the constitution.

(2) The Labour Commissioner may require further information in support of
an application.

(3) The Labour Commissioner must -

(@) consider the application and any further information supplied by the
applicant; and

(b) if the constitution of the applicant meets the requirements for registration
set out in section 53(2) and (3), register the applicant by issuing the prescribed
certificate of registration.

(4) If the Labour Commissioner refuses to register the applicant, the Labour
Commissioner must give written notice of that decision and the reasons for the refusal.

(5) TheMinister may, by regulation, prescribefurther requirementsor conditions
to be satisfied before registration under this Chapter.

Effect of registration of trade union or employers organisation
58. (1) Aregisteredtradeunionor employers organisationisajuristic person.
(2) A member, office bearer or officia of aregistered trade union or employers
organisation is not personally liable for any liability or obligation incurred in good faith
by that union or organisation only because of being a member, office bearer or official.

Rightsof registered trade unions and registered employers’ organisations

59. (1) Subjecttoany provision of thisAct to the contrary, aregistered trade
union has the right —

(@  tobringacaseon behalf of itsmembersand to represent its membersin any
proceedings brought in terms of this Act;
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(b)
(©)
(d)
(€)

(f)

(9)

(h)

(2

of accessto an employer’s premisesin terms of section 65;
to have union fees deducted on its behalf in terms of section 66;
to form federations with other registered trade unions;

to affiliate to and participate in the activities of federations formed with
other trade unions;

to affiliate to and participate in the activities of any international workers
organisation and, subject to any laws governing exchange control —

(i)  tomake contributions to such an organisation; and

(i)  toreceivefinancial assistance from such an organisation;

in the case of atrade union recognised as an exclusive bargaining agent in
terms of section 64 of this Act, to negotiate the terms of, and enter into, a
collective agreement with an employer or a registered employers’
organisation; and

to report to the Labour Commissioner any dispute which has arisen between
any employer and that employer’ semployeeswho are members of thetrade

union.

Subject to any provision of thisAct to the contrary, aregistered employers

organisation has the right —

(@

(b)
(©)

(d)

to bring acase on behalf of its members and to represent its membersin any
proceedings brought in terms of this Act;

to form federations with other registered employers organisations,

to affiliate to and participate in the activities of federations formed with
other employers’ organisations; and

to affiliateto and participatein the activities of any international employers
organisation and, subject to any laws governing exchange control —

(i)  tomake contributions to such an organisation; and

(i)  toreceivefinancia assistance from such an organisation.

Obligationsof registered trade unions and registered employers organisations

60.

must —

(@
(b)
(©)

Every registered trade union and every registered employers organisation

maintain aregister of membersin the prescribed form;
keep proper books of account;

prepare at the end of each financial year —
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(i) astatement of income and expenditure for that year; and
(i)  abalance sheet showing itsfinancial position at the end of that year;

(d) causeitsbooks of account to be audited and areport to be prepared at |east
once a year by a public accountant and auditor registered in terms of the
Public Accountants' and Auditors Act, 1951(Act No. 51 of 1951) or an auditor
approved by the Labour Commissioner;

(e)  within six months after the end of its financial year —

(i)  makethe statement of income and expenditure and the balance sheet
referred toin paragraph (c) and the audit report referred to in paragraph
(d) available to members, and

(i)  submit an annual return in the prescribed form to the Labour
Commissioner; and

(f)  submit the statement of income and expenditure and balance sheet referred
to in paragraph (c) and the audit report referred to in paragraph (d) to a
meeting or meetings of members or their representatives in terms of its
constitution.

Failureto comply with obligations under this Part

61. (1) TheLabour Commissioner must notify any registered trade union or
employers organisation in writing that the Labour Commissioner has reason to believe
that the trade union or employers organisation is not complying with its obligations
under this Part.

(2) A noticereferredtoin subsection (1) must givethetrade union or employers
organisation an opportunity to make representations.

(3) After considering any representations made in terms of subsection (2), the
L abour Commissioner may issue a compliance order, which may include required steps
to rectify the failure to comply.

(4) If atradeunionor employers organisationfailsto comply with acompliance
order issued in terms of subsection (3), the Labour Commissioner may -

(@ cancel itsregistration; or

(b)  apply to the Labour Court for an order to compel the union or organisation
to comply with the order, which may include an order suspending its
registration pending compliance.

Failureto comply with constitution or election requirements

62. (1) If aregisteredtrade union or registered employers organisation fails
to comply with any provision of its constitution, the Labour Commissioner, amember of
a registered trade union or of a registered employers’ organisation may apply to the
Labour Court for an order -
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(@  directing the registered trade union or registered employers organisation
and its officials and office bearers to comply with such provision to the
extent indicated in the order;

(b) canceling its registration; or

(c)  for such further relief asthe Court may deem necessary.

(2) If aviolation or material irregularity occursin connection with an election
held intermsof the constitution, rulesor by-laws of aregistered trade union or registered
employers organisation or if any person affects or attempts to affect the outcome of an
election by unlawful means, the Labour Commissioner, in any case, a member of the
registered trade union, inthe case of atrade union, or amember of theregistered employers
organisation, in the case of aregistered employers organisation, may apply to the Labour
Court for an order -

(@  declaring such election to be null and void,;

(b) directing the holding of afurther election as specified;

(c) providing for interim arrangements in relation to the affairs of the trade
union or employers’ organisation pending the outcome of any further
election; or

(d)  for such further relief asthe Court may deem necessary.

Appealsfrom decisions of Labour Commissioner

63. Any person aggrieved by a decision of the Labour Commissioner made
under this Part may appeal to the Labour Court against that decision.

PART C
RECOGNITION AND ORGANISATIONAL RIGHTSOF REGISTERED
TRADE UNIONS

Recognition as exclusive bargaining agent of employees

64. () A registered trade union that representsthe majority of the employees
in an appropriate bargaining unit is entitled to recognition as the exclusive bargaining
agent of the employeesin that bargaining unit for the purpose of negotiating a collective
agreement on any matter of mutual interest.

(2) Anemployer or employers organisation must not recognise atrade union
as an exclusive bargaining agent in terms of this Act unless—

(@ thetrade union—
(i) isregisteredintermsof thisAct; and
(i)  represents the majority of the employees in the bargaining unit; or

(b) an arbitrator, in terms of subsection (9), declares the trade union to be so
recognised.
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(3) A registered trade union may seek recognition as an exclusive bargaining
agent of an appropriate bargaining unit by delivering arequest, in the prescribed form, to—

(@ anemployer torecogniseit asthe exclusive bargaining agent of abargaining
unit consisting of its employees or some of its employees; or

(b) anemployers organisation to recogniseit asthe exclusive bargaining agent
of abargaining unit consisting of the employees of its members.

(4) Thetrade union concerned must submit to the Labour Commissioner —

(@ acopy of itsrequest in terms of subsection (3);

(b)  proof that the request has been served on the employer; and

(c) if requested by the Labour Commissioner, proof that the trade union
represents the majority of the employees within the bargaining unit, which

proof might be obtained by -

(i) abalot amongst the employees held under the supervision of the
Labour Commissioner; or

(i) any other manner mutually agreed between the trade union and the
employer or employers’ organisation.

(5) Within30daysafter thereceipt of therequest, the employer or theemployers
organisation must notify the trade union in the prescribed form either —

(@) that it recognises the trade union as the exclusive bargaining agent of the
employees in the bargaining unit -

(i)  proposed by the trade union; or
(i)  agreed to by the trade union and the employer; or

(b) that it refuses to recognise the trade union because it disputes —
(i)  theappropriateness of the proposed bargaining unit; or

(i)  whether the trade union represents the majority of the employeesin
the proposed bargaining unit.

(6) If the employer or the employers organisation —

(@ failswithin 30 daysto respond to arequest, as required under subsection
(5); or

(b)  refusesto recognise the trade union in terms of subsection (5)(b),

the trade union may refer its request in the prescribed form to the Labour Commissioner
asadispute.
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(7)  When referring a dispute in terms of subsection (6), the registered trade
union must satisfy the Labour Commissioner that a copy of the notice of the dispute has
been served on al other parties to the dispute.

(8 If adispute has been referred to the Labour Commissioner, the Labour
Commissioner must refer the dispute to an arbitrator to attempt to resolve the dispute
through arbitration.

(9) If anarbitrator referred to in subsection (8) is satisfied that the trade union
represents the majority of the employees in the agreed bargaining unit, or a bargaining
unit that the arbitrator considers to be appropriate, the arbitrator may make an order
declaring the union to be recognised as the exclusive bargaining agent of the employees
in the agreed or appropriate bargaining unit.

(10) In determining the appropriateness of a bargaining unit for the purposes of
subsection (9), the arbitrator must -

(@) takethe organisational structure of the employer into account; and

(b) promote orderly and effective collective bargaining with a minimum of
fragmentation of an employer’ s organisational structure.

(11) If anemployer or employers organisation hasrecognised aregistered trade
union as an exclusive bargaining agent and the trade union no longer represents the
majority of the employeesin the bargaining unit, the employer or employers' organisation
must -

(@ give the trade union notice in the prescribed form to acquire a majority
within three months; and

(b)  withdraw recognition fromthat trade unionf it failsto acquirethat majority
at the expiry of the three month period.

(12) If there is a dispute concerning the withdrawal of recognition under
subsection (11), any party to the dispute may refer the dispute in writing to the Labour
Commissioner.

(13) In any dispute contemplated in subsection (12), subsections (7) to (10)
apply with the necessary changes, and the arbitrator hasthe power to make any appropriate
order including -

(@  declaring that the trade union represents amgjority of the employeesin the
bargaining unit;

(b) giving the trade union a further opportunity to acquire a majority;
(c) dtering the bargaining unit; or

(d)  withdrawing recognition of thetrade union asthe exclusive bargai ning agent
of the employees in the bargaining unit.

(14) A registered trade union which has been recognised as an exclusive
bargaining agent in respect of the bargaining unit in question has a duty to represent, for
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the purposes stated in subsection (1), the interests of every employee falling in that
bargaining unit, whether or not the employees are members of that trade union.

Trade union accessto the premises of the employer

65. (1) Anemployer must not unreasonably refuse accessto the employer’s
premisesto an authorised representative of atrade union that isrecognised asan exclusive
bargaining agent under section 64—

(@  during working hours -

(i)  torecruit members; or

(i)  toperformany functionintermsof acollective agreement, theunion’'s
constitution or this Act; and

(b)  outside of working hours, to hold meetings with members.

(2) Anemployer must not unreasonably refuse an authorised representative of
aregistered trade union access to the employer’ s premises, outside of working hours —

(@  torecruit members;
(b)  to hold a meeting with members; or

(c) toperformany unionfunctionsintermsof acollective agreement, theunion’s
constitution or this Act.

(3 An employer may require proof that an individual claiming to be the
authorised representative of atrade unionis—

(@ anofficia or office-bearer of that trade union; or
(b)  duly authorised to represent the union.

(4) Therightsconferred by subsection (1) are subject to any conditionsthat are
reasonable, taking into account the effective performance of the employer’ s operations.

Deduction of trade union dues

66. (1) Anemployer must deduct afee dueto aregistered trade union from
an employee’' s remuneration if the trade union is recognised as an exclusive bargaining
agent by the employer, and if -

(@ the employee has authorised the deduction in writing; or

(b)  subject to subsection (4) and (5), aprovision in a collective agreement has
authorised the deduction.

(2) Anemployer may deduct afee dueto any other registered trade union from
an employee’ sremuneration if the employee -

(@ isamember of the registered trade union; and
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(b)  hasauthorised the deduction in writing.

(3) A provision in acaollective agreement contemplated in subsection (1)(b) is
valid until the earlier of —

(@ thedatethree years after the provision takes effect; or

(b) the date on which the mgjority of the employees subject to the agreement
vote in favour of invalidating the provision in a ballot conducted by the
Labour Commissioner in terms of subsection (4).

(4) The Labour Commissioner may, on good cause shown, conduct a ballot
contemplated in subsection (3)(b) if 25% of the employees subject to the agreement
request the Labour Commissioner to conduct a ballot to determine whether the majority
of the employees are in favour of invalidating the provision.

(5 Inaballot conducted in terms of subsection (4), if -

(@ themagority do not vote in favour of invalidating the provision, no further
ballot may be conducted before the expiry of the provision in terms of
subsection (3)(a); or

(b) themagority votein favour of invalidating the provision, no new collective
agreement containing such a provision isvalid for a period of ayear after
the ballot unless —

(i)  another ballot has been conducted by the Labour Commissioner; and

(i) amgority of the employees to be covered by the agreement vote in
favour of such aprovision.

(6) Anemployer must stop deducting afee dueto aregistered trade union within
one calendar month of being notified in writing that the employee concerned has
withdrawn the authorisation referred to in subsection (2)(a).

(7)  Anemployer who has deducted feesin terms of this section -

(@ may retain as a collection fee an amount not exceeding 5% of the total
amount deducted; and

(b)  must pay the remaining money deducted to the trade union within seven
days of the end of the month in which the deductions were made, together
with astatement refl ecting the names of the employees, theamounts deducted
and the date of the deduction.

Workplace union representatives

67. (1) Inany workplace, employeeswho are members of aregistered trade
union are entitled to elect from among themselves —

(@ oneworkplace union representative, if there are more than five members;

(b)  two representatives, if there are more than 25 members;
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(c) threerepresentatives, if there are more than 50 members; or
(d) if there are more than 100 members -
(i)  four representatives for the first 100 members; and
(i) anadditional representative for every additional 100 members.

(2)  Whenever it is necessary to conduct an election for a workplace union
representative —

(@ theelection must be conducted in the prescribed manner; and

(b) the employer must provide any facilities that are reasonably necessary for
the purposes of conducting the election.

(3) A workplace union representative holds office for two years, and may stand
for re-election.

(4) Thefunctions of aworkplace union representative are —

(@  tomake representations to the employer of the employees who elected the
representative concerning —

(i) any matter relating to terms and conditions of those employees
employment; and

(i) any dismissal of employees arising from the reduction of the
workforce asaresult of the reorganisation or transfer of the business
or the discontinuance or reduction of the business for economic or
technological reasons;

(b) torepresent any employeein respect of whom the representative was el ected
in any disciplinary or dismissal proceedings against that employee; and

(c) perform any other function that may be provided for in a collective
agreement.

(5) Theemployer must grant each workplace union representative —

(8  reasonable time off during working hours without loss of pay in order to
perform the functions of that office; and

(b) reasonable leave of absence to attend meetings or training courses of a
registered trade union provided that payment for the leave of absenceliesin
the employer’ s discretion.

Organisational rightsin collective agreements

68. Nothing in this Part precludes the conclusion of a collective agreement to
extend or give better effect to the rights of arecognised trade union under this Part.



66 Government Gazette 31 December 2007 No. 3971

Act No. 11,2007 LABOUR FUND ACT, 2007

Disputes concer ning certain provisions of this Chapter

69. (1) If thereisadispute about the non-compliance with, contravention,
application or interpretation of Part A, B or C, other than a dispute concerning the
recognition of aregistered trade union, any party to the dispute may refer the disputein
writing to the Labour Commissioner.

(2) The party who refers the dispute must satisfy the Labour Commissioner
that a copy of the notice of a dispute has been served on all other parties to the dispute.

(3) TheLabour Commissioner must appoint aconciliator to attempt to resolve
the dispute through conciliation in accordance with Part B of Chapter 8 of this Act.

(4) If thedispute remains unresolved, the Labour Commissioner must refer the
dispute to an arbitrator to resolve the dispute through arbitration in accordance with Part
C of Chapter 8 of thisAct.

PART D
COLLECTIVEAGREEMENTS

L egal effect of collective agreements
70. (1) A collective agreement binds—
(@ the partiesto the agreement;
(b) the members of any registered trade union that is a party to the agreement;

(c) themembersof any registered employers' organisation that isaparty to the
agreement;

(d) the employees in the recognised bargaining unit, if atrade union that is a
party to the agreement has been recognised as an exclusive bargaining agent
in terms of section 64; and

(e) any other employees, employers, registered trade unions or registered
employers organisationsto whom the agreement has been extended interms
of section 71.

(2) A collective agreement binds for the whole period of the agreement every
person bound in terms of subsection (1)(b) and (¢) who was a member at the time it
became binding or who becomesamember after it became binding, irrespective of whether
or not that person continues to be a member of the registered trade union or registered
employers organisation for the duration of the agreement.

(3) Subject to subsection (4), the provisions of a collective agreement relating
to the terms and conditions of employment vary every contract of employment between
an employee and an employer who are both bound by the agreement and are deemed to
have incorporated into the contract of employment.

(4) Unless the agreement expressly states otherwise, a collective agreement
does not preclude the conclusion of a contract of employment that contains terms and
conditions more favourable than those contained in the agreement, provided that the
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employer entersinto the said contract in good faith and without impairing or undermining
collective bargaining or the status of the registered trade union involved.

Extension of collective agreementsto non-parties

71. (1) Despite section 1, for the purposes of this section, ‘collective
agreement’ means an agreement between an employer or a registered employers
organisation and aregistered trade union that i srecogni sed by that employer or employers
organisation in terms of section 64.

(2) Thepartiestoacollective agreement may ask the Minister, inthe prescribed
form, to extend that agreement to employers and employees -

(@  who are not members of the parties to the agreement; and

(b)  who arein theindustry to which such agreement relates.

(3 TheMinister must -

(@  publish arequest made in terms of subsection (2) in the Gazette; and

(b) invite objections to the request within a period specified in the Gazette,
which period must not exceed 30 days asfrom the date of publication of the

request in the Gazette;

(c) serve copies of any objection received in terms of paragraph (b) on the
parties to the agreement; and

(d) inviteresponsesto those objectionswithin a period, which must not extend
more than 14 days as from the date of invitation.

(4) The Minister must not extend a collective agreement unless —

(@ theMinister has considered any objection or response received in terms of
subsection (3); and

(b) theMinister is satisfied that -

(i)  the agreement is not in conflict with the Namibian Constitution or
any law;

(i)  the agreement is not, on the whole, less favourable than the terms
and conditions of employment that applied to employeesimmediately
before the conclusion of the agreement;

(iii)  theagreement providesfor an arbitration procedureto resolve disputes
about itsinterpretation, application and enforcement; and

(iv) therequest to extend the agreement complies with this section.
(5) If that agreement meets all the requirements set out in subsection (4), the

Minister must extend that collective agreement for a fixed period to the parties
contemplated in subsection (2), by publishing a notice to that effect in the Gazette.
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(6) Afteranotice contemplated in subsection (5) hasbeen published, the Minister
may, at the request of the parties to the collective agreement, publish afurther noticein
the Gazette —

(@ extending the period specified in the earlier notice by a further period
determined by the Minister;

(b) if theperiod specified in the earlier notice has expired, declaring anew date
from which, and afurther period during which, the provisions of the earlier
notice will be effective; or

(c) canceling al or part of the notice published in terms of subsection (5).

(7)  Subsections(2) to (5), read with the necessary changes, apply in respect of
the publication of any notice in terms of subsection (6)(a) or (b).

(8 Inaddition to publishing any information in the Gazette as contemplated in
this section, the Minister must, where appropriate, publish the information through other
available means, with aview to ensuring that the intended recipients of the information
receive the information.

Exemptions from an extended collective agreement

72. (1) Any person bound by the extension of a collective agreement under
section 71 may apply in the prescribed form to the Minister for an exemption from the
extension of the agreement.

(2) If the Minister is satisfied that special circumstances exist justifying the
exemption applied for, the Minister may -

(@ exempt the person who has applied in terms of subsection (1) by noticein
writing; and

(b)  may subject the exemption to any condition.

(3) The Minister must serve a copy of any exemption granted in terms of this
section on the parties to the collective agreement.

Disputes arising from application, interpretation or enforcement of a collective
agreement

73. (1) Every collective agreement must provide for a dispute resolution
procedure, including an arbitration procedure to resolve any dispute about the
interpretation, application or enforcement of the agreement in accordance with Chapter
8 Part C or D unless provision is madein another collective agreement for the resolution
of that dispute.

(2) If thereisadispute contemplated in subsection (1), any party to the dispute
may refer the dispute to the Labour Commissioner if -

(@ the collective agreement does not provide for a procedure as required by
subsection (1); or
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(b)  the procedureis not operative.

(3) The party who refers the dispute to the Labour Commissioner must satisfy
the Labour Commissioner that a copy of the referral has been served on all other parties
to the dispute.

(4) TheLabour Commissioner may refer the disputeto an arbitrator to arbitrate
thedisputeintermsof Part C of Chapter 8 or refer the matter for arbitration in accordance
with Part D of Chapter 8.

CHAPTER 7
STRIKESAND LOCKOUTS

Right to strike or lockout

74. () Subjecttosection 75, every party to adispute of interest hastheright
to strike or lockout if -

(@ the dispute has been referred in the prescribed form to the Labour
Commissioner for conciliation in accordance with section 82;

(b) theparty hasattended the conciliation meetings convened by the conciliator;
(c) thedispute remains unresolved at the end of -
(i) aperiod of 30 days from the date of the referral;

(i)  the longer period determined in terms of subsection (3)(a), if it is
applicable; or

(iii)  the shorter period determined in terms of subsection (3)(b), if itis
applicable;

(d) after the end of the applicable period contemplated in paragraph (c), the
party hasgiven 48 hoursnotice, inthe prescribed form, of the commencement
of the strike or lockout to the Labour Commissioner and the other partiesto
the dispute; and

(e) thestrike or lockout conformsto -

(i)  any agreed rules regulating the conduct of the strike or lockout; or

(i)  any rules determined by the conciliator in terms of subsection (2).

(2) If adispute referred in terms of subsection (1) cannot be resolved, a
conciliator referred to in section 82(9)(a) to conciliate the dispute must -

(@) attempt to reach an agreement on rulesto regulate the conduct of the strike
or lockout; and

(b) if thepartiesdo not reach such an agreement, determinerulesin accordance
with any guidelines or code of good practice published by the Minister in
terms of section 137.
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(3) If the Labour Commissioner refers a dispute for conciliation and -

(@ theparty whoreferred the disputein termsof subsection (1)(a) failsto attend
the first meeting, the period contemplated in subsection (1)(c)(i) in respect
of that party is extended to the date that is 30 days thereafter; or

(b)  the other parties to the dispute do not attend the first meeting, the period
contemplated in subsection (1)(c)(i) is shortened, and ends on the date of
the first meeting.

Prohibition of certain strikesand lockouts
75. A person must not take part in astrike or alockout if -

(@  section 74 has not been complied with;

(b) the dispute is one that a party has the right to refer to arbitration or to
adjudication in terms of thisAct;

(c) the partiesto the dispute have agreed to refer the dispute to arbitration;
(d) theissuein disputeisgoverned by an arbitration award or a court order; or

(e) thedisputeis between parties engaged in an essential service designated in
terms of section 77.

Strikes and lockoutsin compliance with this Chapter

76. (1) Bytakingpartinastrikeor alockoutin compliancewith this Chapter,
aperson does not commit adelict or abreach of contract, but an employer is not obliged
to remunerate an employeefor servicesthat the employee does not render during astrike
or lockout in compliance with this Chapter.

(2) Despite any other law, an employee or member or official of aregistered
trade union may, in furtherance of astrike in compliance with this Chapter, hold a picket
at or near the place of employment for the purpose of peacefully -

(@ communicating information; and
(b)  persuading any individual not to work.

(3) Despite the provisions of any contract of employment or collective
agreement, an employer must not -

(@ requirean employeewhoisnot participating in astrikethat isin compliance
withthis Chapter or whom the employer has not locked-out to do the work
of astriking or locked-out employee, unlessthework isnecessary to prevent
any danger to the life, personal safety or health of any individual; or

(b)  hireany individual, for the purpose, in whole or in part, of performing the
work of astriking or locked-out employee.

(4) An employee is entitled to resume employment within three days of the
date -
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(@ that the strike or lockout ended; or

(b) that the employee became aware or could reasonably have become aware
of the end of the strike or lockout;

unless the employee has been dismissed for avalid and fair reason.

(5) An employer must not institute civil legal proceedings against any other
person for participating in a strike or alockout in compliance with this Chapter, unless
those proceedings concern an act that constitutes defamation or a criminal offence.

Designation of essential services

77. (1) The Essential Services Committee must recommend to the Labour
Advisory Council all or part of aserviceto be an essential serviceif, inthe opinion of the
Committee, the interruption of that service would endanger the life, personal safety or
health of the whole or any part of the population of Namibia.

(2)  When the Essential Services Committee is considering whether to
recommend a service to be an essential service, the following requirements apply:

(@  exceptinthe case of an urgent application in terms of subsection (12), the
Essential Services Committee must give notice in the Gazette of any
investigation that the Essential Services Committee intends to conduct as
towhether it should recommend that all or part of aservice be designated as
an essential service, which notice must -

(i) indicatethe service or part of aservicethat isto be the subject of the
investigation;

(if)  inviteinterested partiesto make written submissions within aperiod
stated in the notice; and

(iii) state the date, time and place of the hearing referred to in paragraph
(b);

(b)  theEssential Services Committee may hold apublic hearing at which persons
who made written submissions may make oral representations;

(c) after having considered the written submissions and oral representations,
the Essential Services Committee -

(i)  may decidewhether or not to recommend the designation of thewhole
or the part of a service that was the subject of the investigation asan
essential service; and

(i)  must forwarditsreport and recommendationsto the Labour Advisory
Council.

(3) The Labour Advisory Council must, after considering the report of the
Essential Services Committee, forward its recommendations to the Minister.
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(4)  On receipt of the recommendations of the Labour Advisory Council, the
Minister must consider those recommendations and if the Minister decides to designate
any part of a service as an essential service, the Minister must publish a notice of
designation of that essential service in the Gazette.

(5 Inmaking adecision in terms of subsection (4), the Minister is not bound
by or obliged to follow the recommendation of the Labour Advisory Council.

(6) Inadditionto publishing anoticeinthe Gazette as contemplated in subsection
(2)(a) and subsection (4), the Essential Services Committee or the Minister, as the case
maybe, must, through any other available means, publish the information contained in
the notice, in order to ensure that the individuals whose interests are affected by the
notices receive the information.

(7)  TheEssentia Services Committee may recommend to the Labour Advisory
Council to vary or cancel the designation of any essential service, inwhich case subsections
(2) to (6), apply with the necessary changes.

(8 WhentheEssential Services Committee or the Minister, asthe case maybe,
publishes a notice in terms of subsection (2)(a) or (6), any interested party may inspect
any written representations made pursuant to that notice.

(9) A personmay refer inwriting to the Essential Services Committee adispute
about wheter or not an employee or employer is engaged in an essential service, except
for a dispute referred under subsection 12.

(10) The party who refers a dispute to the Essential Services Committee must
satisfy the Committee that a copy of the referral has been served on all the partiesto the
dispute.

(11) In respect of disputes referred to the Essential Services Committee,
subsections (1) to (5) apply with the necessary changes.

(12) If any party to a dispute of interest asserts that the dispute pertains to a
service that should be designated as an essential service, that party must refer the matter
to the Essential Services Committee for urgent consideration no later than the date on
which thedisputeisreferred to the Labour Commissioner in accordance with section 82.

(13) The Essential Services Committee must consider the matter in accordance
with subsections (2) and (3) and makeitsrecommendation to the Labour Advisory Council
within 14 days of the referral of the dispute.

(14) The Labour Advisory Council, after considering the report of the Essential
Services Committee, must forward its recommendations to the Minister within 14 days
of receiving the Committee’ sreport.

(15) The Minister must decide whether or not to designate the whole or part of
the service as an essential service and must communicate the decision to the parties
within 14 days from the date of receipt of recommendations in terms of subsection 14.

(16) The requirements of subsections (4), (5) and (6) apply to the Minister’s
decision, with the necessary changes.
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(17) Anemployer that isa party to the dispute referred to the Essential Services
Committee in terms subsection (12) may not engage in alockout, and a trade union that
isaparty to such adispute may not conduct a strike, pending the Minister’s decision.

Disputesin a designated essential service

78. (1) Any party toadisputeof interest, whoisprohibited intermsof section
75(e) from participating in a strike or a lockout because that party is engaged in an
essential service designated in terms of section 77, may refer the dispute to the Labour
Commissioner.

(2) The party who refers the dispute must satisfy the Labour Commissioner
that a copy of the notice of the dispute has been served on all other partiesto the dispute.

(3) TheLabour Commissioner may refer the disputeto an arbitrator to arbitrate
thedisputeintermsof Part C of Chapter 8 or refer the matter for arbitration in accordance
with Part D of Chapter 8.

Urgent interdicts

79. (1) TheLabour Court must not grant an urgent order interdicting astrike,
picket or lockout that is not in compliance with this Chapter, unless -

(@ the applicant has given to the respondent written notice of its intention to
apply for an interdict, and copies of al relevant documents;

(b) the applicant has served a copy of the notice and the application on the
Labour Commissioner; and

(c) therespondent has been given areasonable opportunity to be heard before
adecision ismade.

(2) The Labour Court may request a police report contemplated in section
117(2)(b) before making an order.

CHAPTER 8
PREVENTION AND RESOLUTION OF DISPUTES
PART A
DISPUTESAFFECTING THE NATIONAL INTEREST

Disputes affecting the national interest
80. (D) If the Minister considersit in the nationa interest, the Minister may —

(@  request the Labour Commissioner to appoint a conciliator to conciliate any
dispute, or potential dispute, between employers and their organisationson
the one hand and employees and their unions on the other hand; or

(b)  inconsultation with the Labour Advisory Council, appoint apanel of persons
representing the interests of employers, employees and the State to
investigate any industrial conflict or potential conflict for the purpose of
reporting and making recommendations to the Minister.
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(2) Any panel appointed in terms of subsection (1)(b) has al the powers of a
conciliator set out in section 82(18), read with the necessary changes.

PART B
CONCILIATION OF DISPUTES

Definitions
81. For the purposes of this Part, “dispute” means any of the following:
(@ adispute of interest;

(b) adisputereferred to the Labour Commissioner interms of section 45 of the
Affirmative Action (Employment) Act, 1998 (Act No. 29 of 1998);

(c) adisputereferred for conciliation by -
(i)  the Minister in terms of section 80(1)(a); or
(i)  theLabour Court interms of section 117(2)(a).
Resolution of disputesthrough conciliation
82. (1) Subject to the laws governing the public service, the Minister may
appoint conciliatorsto perform the dutiesand functions or to exercisethe powers conferred
on conciliatorsin terms of this Act.

2 The Minister may, subject to such termsand conditions asthe Minister may
determine, al'so appoint, on a part-time basis, conciliators from individuals who may or
may not be staff members.

(€] The Labour Commissioner may, from individual s appointed by the Minister
as conciliators in terms of subsection (1) or (2), designate a conciliator to try to resolve
by conciliation, any dispute referred to the Labour Commissioner in terms of this Act.

4 A conciliator who is not in full-time employment of the State may be paid
feesand allowances at arate determined by the Minister with the consent of the Minister

responsible for finance.

5) The fees and allowances determined under subsection (4) may differ in
respect of different categories of conciliators as determined by the Minister.

(6) TheMinister may, for good cause shown, withdraw the appointment of any
conciliator appointed in terms of this Act.

@) Any party to adispute may refer the dispute in the prescribed form to -
@ the Labour Commissioner; or
(b any labour office.

()] The party who refers the dispute must satisfy the Labour Commissioner
that acopy of the referral has been served on all other parties to the dispute.
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(99 The Labour Commissioner, if satisfied that the parties have taken all
reasonabl e steps to resolve or settle the dispute, must -

(@ refer the dispute to a conciliator to attempt to resolve the dispute through
conciliation;

(b)  determinethe place, date and time of the first conciliation meeting; and

(c) inform the parties to the dispute of the details contemplated in paragraphs
(@ and (b).

(10) Subject tothe provisionsof section 74(1)(c) and (3), the conciliator referred
to in subsection (9) must attempt to resolve the dispute through conciliation within -

(@ 30 days of the date the Labour Commissioner received the referral of the
dispute; or

(b) any longer period agreed in writing by the parties to the dispute.
(11) Subject to the rules determined in terms of this Act, the conciliator -
(@  must determine how the conciliation isto be conducted; and

(b)  may requirethat further meetings be held within the period contemplatedin
subsection (10).

(12) Inany conciliation proceedings, a party to a dispute may appear in person
or be represented, only by -

(@ amember, office bearer, or official of that party’s registered trade union or
registered employer’ s organisation;

(b) if the party is an employee, a co-employee; or

(c) if the party is ajuristic person, a director, member or employee of that
juristic person,

but a person who isalegal practitioner must not appear on behalf of aparty except inthe
circumstances referred to in subsection (13).

(13) A conciliator may permit —

(@) alegal practitioner to represent aparty to adisputein conciliation proceedings
if -

(i)  thepartiesto the dispute agree; or
(i)  attherequest of aparty to adispute, the conciliator is satisfied that -

(aa) the dispute is of such complexity that it is appropriate for a
party to be represented by alegal practitioner; and

(bb) the other party to the dispute will not be prejudiced; or
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(b) any other individual to represent a party to a dispute in conciliation
proceedingsif -

(i)  thepartiesto the dispute agree; or

(i)  at the request of a party to a dispute, the conciliator is, subject to
subsection (14), satisfied that -

(ad) representation by that individual will facilitate the effective
resolution of the dispute or the attainment of the objectives of
thisAct;

(bb) theindividual meets the prescribed requirements; and

(cc) the other party to the dispute will not be prejudiced.

(14) Indeciding whether to permit representation of a party in terms of section
13(b), the conciliator must take into account applicable guidelines issued in terms of

section 137.

(15) Subject to section 83, a conciliator must issue a certificate that adispute is
unresolved if -

(@ theconciliator believes that there is no prospect of settlement at that stage
of the dispute; or

(b)  the period contemplated in subsection (10) has expired.

(16) Whenissuing acertificate under subsection (14) the conciliator must, if the
parties have agreed, refer the unresolved dispute for arbitration in terms of Part C of this
Chapter.

(17) A conciliator referred to in terms of subsection (9)(a) -

(@ remains seized of the dispute until it is settled; and

(b)  must continue to endeavour to settle the dispute through conciliation in

accordance with the guidelines and codes of good practice issued in terms
of section 137.

(18) A conciliator referred to in terms of this Part may -

(@) subpoena any person to attend a conciliation hearing if the conciliator

considers that that person’s attendance will assist in the resolution of the

dispute;

(b) administer an oath or accept an affirmation from any individual called to
give evidence; and

(c) question any individual about any matter relevant to the dispute.

(19) A personwho, without lawful excuse, failsto comply with asubpoenaissued
in terms of subsection (18)(a) or refuses to answer any question put to that person by a
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conciliator in terms of subsection (18)(c) commits an offence and is liable to a fine not
exceeding N$10 000, or to imprisonment for a period not exceeding two years or to both
the fine and imprisonment.

Consequences of failing to attend conciliation meetings

83. (1) If adisputeisreferredintermsof section 74(1)(a), subsection (3) of
that section appliesto any failure to attend a conciliation meeting.

(2) Inrespect of any other dispute referred in terms of this Act, the conciliator
of the dispute may :

(@) dismiss the matter if the party who referred the dispute fails to attend a
conciliation meeting; or

(b) determine the matter if the other party to the dispute fails to attend the
conciliation meeting.

(3) TheLabour Commissioner may reverse adecision made by aconciliator in
terms of subsection (2)(a) if -

(@ application is made in the prescribed form and manner; and

(b)  theLabour Commissioner issatisfied that therewere good groundsfor failing
to attend the conciliation meeting.

PART C
ARBITRATION OF DISPUTES

Definitions
84.  For the purposes of this Part, “dispute” means -

(@ acomplaint relating to the breach of acontract of employment or acollective
agreement;

(b) adisputereferred to the Labour Commissioner interms of section 46 of the
Affirmative Action (Employment) Act, 1998 (Act No. 29 of 1998);

(c) any dispute referred in terms of section 82(16); or
(d) any disputethat isrequired to bereferred to arbitration in terms of this Act.
Arbitration

85. (1) There are established, as contemplated in Article 12(1)(a) of the
Namibian Constitution, arbitration tribunals for the purpose of resolving disputes.

(2) Arbitration tribunal s operate under the auspices of the Labour Commissioner,
and have jurisdiction to —

(@ hear and determine any dispute or any other matter arising from the
interpretation, implementation or application of thisAct; and
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(b)  makeany order that they are empowered to make in terms of any provision
of thisAct.

(3) Subject to the laws governing the public service, the Minister may appoint
arbitrators to perform the duties and functions or to exercise the powers conferred on
arbitratorsin terms of this Act.

(4) TheMinister may, subject to such termsand conditions asthe Minister may
determine, also appoint, on a part-time basis, arbitrators from individuals who may or
may not be staff members.

(5) TheLabour Commissioner may, fromindividuals appointed by the Minister
as arbitrators in terms of subsection (3) or (4), designate one or more arbitrators to
constitute an arbitration tribunal to hear and determine disputes.

(6) Despite any provision to the contrary in the Public Service Act, 1995 (Act
No. 13 of 1995) or in any other law, an arbitrator must be independent and impartial in
the performance of dutiesin terms of this Act.

(7)  Anarbitrator who is not in full-time employment of the State may be paid
feesand allowances at arate determined by the Minister with the consent of the Minister
responsible for finance.

(8) The fees and allowances determined under subsection (7) may differ in
respect of different categories of arbitrators as determined by the Minister.

(99 TheMinister may, for good cause shown, withdraw the appointment of any
arbitrator appointed in terms of this Act.

Resolving disputes by arbitration through Labour Commissioner

86. (1) Unless the collective agreement provides for referral of disputes to
private arbitration, any party to a dispute may refer the dispute in writing to —

(@  the Labour Commissioner; or
(b)  any labour office.
(2) A party may refer adispute in terms of subsection (1) only —

(@ within six months after the date of dismissal, if the dispute concerns a
dismissal, or

(b)  within one year after the dispute arising, in any other case.

(3) Theparty who refersthe dispute in terms of subsection (1) must satisfy the
Labour Commissioner that a copy of the referral has been served on all other partiesto
the dispute.

(4)  The Labour Commissioner must -

(@ refer the dispute to an arbitrator to attempt to resolve the dispute through
arbitration;
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(b)  determinethe place, date and time of the arbitration hearing; and

(c) inform the parties to the dispute of the details contemplated in paragraphs
(& and (b).

(5) Unlessthedispute has already been conciliated, the arbitrator must attempt
to resolve the dispute through conciliation before beginning the arbitration.

(6) If the conciliation attempt is unsuccessful, the arbitrator must begin the
arbitration.

(7)  Subject to any rules promulgated in terms of this Act, the arbitrator -

(@ may conduct the arbitration in a manner that the arbitrator considers
appropriate in order to determine the dispute fairly and quickly; and

(b)  must deal with the substantial merits of the dispute with the minimum of
legal formalities.

(8 Anarbitrator referred to in this Part may -

(@)  subpoenaany personto attend an arbitration hearing if the arbitrator considers
that the person’s attendance will assist in the resolution of the dispute;

(b) administer an oath or accept an affirmation from any individual called to
give evidence; and

(c) question any individual about any matter relevant to the dispute.

(99 A personwho, without lawful excuse, failsto comply with asubpoenaissued
in terms of subsection (8)(a) or refuses to answer any question put to that person by an
arbitrator in terms of subsection (8)(c) commits an offence and is liable to a fine not
exceeding N$10 000, or to imprisonment for a period not exceeding two years or to both
the fine and imprisonment.

(10) Subject to the discretion of the arbitrator or the agreement of the parties as
to the appropriate form of proceedings, a party to the dispute may give evidence, call
witnesses, question witnesses of any other party, and address concluding arguments.

(11) If the parties to the dispute consent, the arbitrator may suspend the
proceedings and attempt to resolve the dispute through conciliation.

(12) Inany arbitration proceedings a party to a dispute may appear in person, if
the party isan individual, or be represented, only by -

(@ an office bearer or officia of that party’s registered trade union or of a
registered employers organisation;

(b) if the party is an employee, a co-employee; or
(c) if theparty isajuristic person, an employee of that person,

but a person who isalegal practitioner must not appear on behalf of aparty except inthe
circumstances referred to in subsection (13).
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(13) Anarbitrator may permit —

(@ alega practitioner to represent aparty to adisputein arbitration proceedings
if -

(i)  thepartiesto the dispute agree; or
(i)  at thereguest of aparty to adispute, the arbitrator is satisfied that -

(aa) the dispute is of such complexity that it is appropriate for a
party to be represented by alegal practitioner; and

(bb) the other party to the dispute will not be prejudiced; or

(b)  any otherindividual to represent aparty to adisputein arbitration proceedings
if -

(i)  thepartiesto the dispute agree; or

(i) at the request of a party to a dispute, the arbitrator is, subject to
subsections (14), satisfied that -

(aa) representation by that individual will facilitate the effective
resolution of the dispute or the attainment of the objectives of
thisAct; and

(bb) theindividual meets prescribed requirements; and

(cc) the other party to the dispute will not be prejudiced.

(14) Indeciding whether to permit representation of a party in terms of section
13(b) the arbitrator must take into account applicable guidelines issued by the Minister
in terms of section 137.

(15) The arbitrator may make any appropriate arbitration award including -

(@ aninterdict;

(b)  anorder directing the performance of any act that will remedy awrong;

(c) adeclaratory order;

(d) anorder of reinstatement of an employee;

(e) anaward of compensation; and

(f)  subject to subsection (16), an order for costs.

(16) Thearbitrator may include an order for costsin the arbitration award only if
aparty, or the person who represented that party in the arbitration proceedings, acted in

afrivolous or vexatious manner -

(@ by proceeding with or defending the dispute; or
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(17) Inmaking an award, the arbitrator must take into account any code of good
practice or guidelines that have been issued in terms of section 137.

(18) Within 30 daysof the conclusion of the arbitration proceedings, the arbitrator
must issue an award giving concise reasons and signed by the arbitrator.

Effect of arbitration awards

87. (1) Anarbitration award made in terms of this Part -

(@ ishinding unlessthe award is advisory;

(b)  becomesan order of the Labour Court on filing the award in the Court by -

(i)  any party affected by the award; or
(i)  theLabour Commissioner.

(2) If an arbitration award orders a party to pay a sum of money, the amount
earnsinterest from the date of the award at the same rate asthe rate prescribed from time
to time in respect of a judgment debt in terms of the Prescribed Rates of Interest Act,
1975 (Act No. 55 of 1975) unless the award provides otherwise.

Variation and rescission of awards

88. Anarbitrator who has made an award in terms of section 86(15) may vary
or rescind the award, at the arbitrator’s instance, within 30 days after service of the
award, or on the application of any party made within 30 days after service of the award,
if -

(@ itwaserroneously sought or erroneously made in the absence of any party
affected by that award,;

(b) it isambiguous or contains an obvious error or omission, but only to the
extent of that ambiguity, error or omission; or

(c) itwasmadeasaresult of amistake common to the partiesto the proceedings.
Appealsor reviews of arbitration awards

89. (1) A party to a dispute may appeal to the Labour Court against an
arbitrator’ s award made in terms of section 86 -

(@ onany question of law alone; or

(b) in the case of an award in a dispute initially referred to the Labour
Commissioner in terms of section 7(1)(a), on a question of fact, law or
mixed fact and law.

(2) A party to adispute who wishes to appeal against an arbitrator’s award in
terms of subsection (1) must note an appeal in accordance with the Rules of the High
Court, within 30 days after the award being served on the party.
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(3) TheLabour Court may condone the late noting of an appeal on good cause
shown.

(4) A party to adispute who alleges a defect in any arbitration proceedingsin
terms of thisPart may apply to the Labour Court for an order reviewing and setting aside
the award -

(@  within 30 days after the award was served on the party, unless the aleged
defect involves corruption; or

(b) if the alleged defect involves corruption, within six weeks after the date
that the applicant discovers the corruption.

(5) A defect referred to in subsection (4) means -
(@  that the arbitrator -
(i)  committed misconduct in relation to the duties of an arbitrator;

(i) committed a gross irregularity in the conduct of the arbitration
proceedings; or

(iii)  exceeded the arbitrator’ s power; or
(b) that the award has been improperly obtained.

(6) When an appeal is noted in terms of subsection (1), or an application for
review is made in terms of subsection (4), the appeal or application -

(@) operatesto suspend any part of theaward that isadverseto theinterest of an
employee; and

(b)  does not operate to suspend any part of the award that is adverse to the
interest of an employer.

(7)  Anemployer against whom an adverse award has been made may apply to
the Labour Court for an order varying the effect of subsection (6), and the Court may
make an appropriate order.

(8 When considering an application in terms of subsection (7), the Labour
Court must -

(@ consider any irreparable harm that would result to the employee and
employer respectively if the award, or any part of it, were suspended, or
were not suspended,;

(b) if thebalanceof irreparable harm favours neither the employer nor employee
conclusively, determine the matter in favour of the employee.

(99 The Labour Court may —

(@)  order that al or any part of the award be suspended; and
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(b) attach conditionsto its order, including but not limited to -
(i)  conditionsrequiring the payment of amonetary award into Court; or

(i)  thecontinuation of the employer’ s obligation to pay remuneration to
the empl oyee pending the determination of the appeal or review, even
if the employee isnot working during that time.

(10) If theaward is set aside, the Labour Court may -

(@ inthe case of an appeal, determine the dispute in the manner it considers
appropriate;

(b) referit back tothe arbitrator or direct that anew arbitrator be designated; or

(c) makeany order it considers appropriate about the proceduresto befollowed
to determine the dispute.

(11) When an appeal is noted in terms of subsection (1), or an application for
review is made in terms of subsection (4) and the appeal or review involves the
interpretation, implementation or application of this Act, the Minister may intervenein
the proceedings on behalf of the Stateif the Minister considersit necessary for the effective
administration of thisAct.

Enforcement of awards

90. A party to an arbitration award made in terms of this Part may apply to a
labour inspector in the prescribed form requesting the inspector to enforce the award by
taking such steps as are necessary to do so, including the institution of execution
proceedings on behalf of that person.

PART D
PRIVATE ARBITRATION

Private arbitration

91. (1) For the purposes of this section “arbitration agreement” means any
agreement contemplated in subsection (2) and includes the arbitration procedure
contemplated in section 73.

(2) Partiesto a dispute contemplated under this Act may agree in writing to
refer that dispute to arbitration under this section.

(3) If adesignated arbitrator is not able to act for any reason or the arbitrator’s
appointment is set aside, the parties to the arbitration agreement may designate another
arbitrator in accordance with that agreement.

(4) If the partiesto an arbitration agreement are not able to reach agreement on
the appointment of an arbitrator, the Labour Court, on application, may designate an
arbitrator on behalf of the parties.

(5) Unlessan arbitration agreement provides otherwise, the appointment of an
arbitrator may be terminated only by consent of the parties to the agreement.
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(6) The appointment of an arbitrator may be set aside, on good cause shown,
by order of the Labour Court.

(7)  Anarbitrator designated in terms of an arbitration agreement may -

(@  subpoenaany personto attend an arbitration hearing if the arbitrator considers
that the person’ s attendance will assist in the resolution of the dispute;

(b) administer an oath or accept an affirmation from any individual called to
give evidence; and

(c) question any individual about any matter relevant to the dispute.

(8) Section86(9) to (11), read with the necessary changes, apply to an arbitration
in terms of this section.

(99 Subject to the provisions in the arbitration agreement, the arbitrator may
make any appropriate arbitration award, including;

(@ anyrelief listed in section 86(15)(a) to (e); and
(b)  anorder for costs.

(10) Section 86(18), read with the necessary changes, applies to the making of
an arbitration award in terms of this section, unless the parties have agreed that the
award must be made in a shorter period.

(11) Unless the arbitration agreement provides otherwise, the arbitrator must
issue an award giving concise reasons and signed by the arbitrator within 30 days after
the conclusion of the arbitration proceedings.

(12) Sections87(1)(a) and (b)(i) and (2), 88, 89(4) to (9), (10)(b) and (11), each
read with the necessary changes, apply to an arbitration award made in terms of this
section.

(13) If any party to an arbitration agreement refers a dispute to the Labour
Commissioner that should be referred to private arbitration, the Labour Commissioner
must refer the dispute to arbitration in terms of the agreement.

(14) Unless an arbitration agreement provides otherwise, the agreement —

(@ may be terminated only by consent of the parties to the agreement or by
order of the Labour Court;

(b) isnotterminated by the death, sequestration or winding up of any party, but
in such a case, any arbitration that has commenced must be stayed until an
executor, administrator, curator, trustee, liquidator or judicial manager has
been appointed.
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CHAPTER 9
LABOUR INSTITUTIONS
PART A
LABOUR ADVISORY COUNCIL
Continuation of Labour Advisory Council

92. The Labour Advisory Council established by section 7 of the Labour Act,
1992 (Act No. 6 of 1992) is continued, subject to this Part.

Functions of Labour Advisory Council

93. (1) TheLabour Advisory Council mustinvestigate and advisethe Minister
in respect of the following matters:

(@  collective bargaining;
(b) national policy in respect of -
(i)  basic conditions of employment; and
(i)  hedth, safety and welfare at work;
(c) theprevention and reduction of unemployment;
(d) issuesarising from the International Labour Organisation;

(e) issuesraised by any other international or regional association of states of
which Namibiais a member;

(f)  legidlation concerning labour matters including -
(i)  amendmentsto this Act or any other relevant law;

(i)  lawsamed to achieve the objects of Article 95 of the Constitution;
and

(iii) lawsto give effect to Namibia' s international law obligations,
(g codesof good practice and guidelines,

(h)y  collection and compilation of information and statistics relating to the
administration of the Act;

(i)  thedesignation of essential servicesin terms of section 77,

()  rulesfor the conduct of conciliation and arbitration in terms of Chapter 8
Part C;

(k)  policiesand guidelines on dispute prevention and resol ution for application
by the Labour Commissioner and the users of the Labour Commissioner’s
Services,
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()  the performance of dispute prevention and resolution by the Labour
Commissioner and on any other activities of the Labour Commissioner;

(m) the code of ethics for conciliators and arbitrators appointed in terms of
sections 82 and 85;

(n)  thequalifications and appointments of conciliators and arbitratorsin terms
of sections 82 and 85;

(o) any other labour matter that -

(i)  the Council considers useful to achieve the objects of this Act; or
(ii)  isreferred to the Council by the Minister.

(2) The Labour Advisory Council may nominate the members of the panels
appointed by the Minister to prevent or resolve disputes in the national interest in terms
of section 80.

(3) TheLabour Advisory Council must report to the Minister once ayear onits
investigations in respect of the matters referred to in subsection (1)(a), (b), (d), (e), (),
() and (m).

Composition of Labour Advisory Council

94. (1) TheLabour Advisory Council consists of the following individuals
appointed by the Minister in accordance with this section:

(@ achairperson, who must be a Namibian citizen; and
(b) 12 other members, comprising —
(i)  four individualsto represent the interests of the State;

(i)  four individualsto represent the interests of registered trade unions,
and

(iii) ~ four individuals to represent the interests of registered employers
organisations.

(2) Beforeappointing amember of the Labour Advisory Council, the Minister
must, by notice in writing, invite nominations from -

(@) registered trade unions, if the member isto represent them; or
(b) registered employers organisations, if the member isto represent them.
(3 Withtheapproval of the Minister, the Labour Advisory Council may co-opt

other individuals to assist it in the performance of its functions, but those individuals
must not vote at meetings of the Council.
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Terms of office and conditions of member ship

95. (1) A member of Labour Advisory Council -

(@) isappointed for three years,; and

(b)  may be re-appointed at the end of the term of office.

(2) A member of the Labour Advisory Council who is not in full-time
employment of the State may be paid allowances for attending meetings, travel and
subsistence at a rate determined by the Minister with the consent of the Minister

responsible for Finance.

(3) The alowances determined under subsection (2) may differ according to
the office held, or the functions performed, by a member.

Removal of membersand filling of vacancies
96. (1) TheMinister must remove a member from office if the member —

(@ has resigned in writing and delivered the resignation to the Permanent
Secretary;

(b)  no longer represents the interest contemplated in section 94(1)(b) and in
respect of which the member was appointed;

(c) s absent fromthree consecutive meetings of the Council without permission
or good cause;

(d) isdeclared insolvent; or

(e) isconvicted of an offence and sentenced to imprisonment without an option
of afine.

(2) Despite subsection (1), the Minister may, after affording a member an
opportunity to make representations on the matter, remove a member from office if the
Minister has reasonable cause to believe that the member is no longer fit or able to
discharge the functions of that member’s office.

(3) Whenever avacancy occurs on the Labour Advisory Council, the Minister
must -

(@  appoint amember to fill that vacancy for the unexpired term of office; and
(b)  comply with section 94 when doing so.
Committees

97. (1) The following committees are established as Committees of the
Labour Advisory Council -

(@ Committee for Dispute Prevention and Resolution; and
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(b)  Essentia Services Committee.
(2) Despite subsection (1), the Labour Advisory Council -

(@ may establish other committees to advise the Council on the performance
of itsfunctions; and

(b)  subject to the approval of the Minister, may assign any of itsfunctionsto a
committee on conditions it may decide to impose.

(3 A committee appointed by the Labour Advisory Council in terms of
subsection (2) -

(@  must comprise at least two members of the Labour Advisory Council; and
(b)  may include any number of other individuals.

M eetings
98. (1) Thechairperson of the Labour Advisory Council -

(@ may decide the date, time and place of meetings of the Labour Advisory
Council; and

(b)  must call aspecia meeting of the Labour Advisory Council -
(i)  onthewritten and motivated request of four members; or
(i)  ontherequest of the Minister.

(2) The chairperson must preside over all meetings of the Labour Advisory
Council at which the chairperson is present.

(3) If thechairpersonisnot present, the members may elect achairperson from
among their number to chair the meeting.

(4) Themagority of the members of the Labour Advisory Council constitute a
quorum.

(5) A decision of the mgjority of the members of the Labour Advisory Council
present at the meeting is the decision of the Labour Advisory Council.

(6) Inthecaseof atievote, the chairperson has the casting votein addition to
that individual’ s deliberative vote.

(7) A decision made by the Labour Advisory Council isvalid despite -

(@) that there was avacancy on the Council at the time the decision was made;
or

(b)  the presence at the meeting when the decision was made of an individual
who was not entitled to sit as a member, but sat as a member, if amajority
of the members present and entitled to sit, voted in favour of the decision.
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(8)
(@
(b)

The Labour Advisory Council -
may make rules for the conduct of its meetings; and

must keep awritten record of those meetings.

Administration of Labour Advisory Council

99.

(@

(b)

(2

() ThePermanent Secretary —

must make staff membersin the Ministry availableto perform administrative
and clerical work for the Labour Advisory Council inthe performance of its
functions; and

may designate a staff member in the Ministry to serve as a secretary to the
Council.

The Labour Advisory Council may appoint other personsto assist it in the

performance of its functions -

(@
(b)

after consultation with the Permanent Secretary; and

with the approval of the Permanent Secretary as to the conditions of the
appointment.

PART B

COMMITTEE FOR DISPUTE PREVENTION AND RESOLUTION AND

ESSENTIAL SERVICESCOMMITTEE

Functions of Committee for Dispute Prevention and Resolution

100.

(@

(b)

(©)

The functions of the Committee are to:
recommend to the Labour Advisory Council -

(i)  rulesfor the conduct of conciliation and arbitration in terms of this
Act;

(i)  policies and guidelines on dispute prevention and resolution for
application by the Labour Commissioner and the users of the Labour
Commissioner’ s services,

(iii)  the code of ethicsfor conciliators and arbitrators appointed in terms
section 82 and 85;

(iv) thequalifications and appointments of conciliators and arbitratorsin
terms of section 82 and 85;

review the performance of dispute prevention and resol ution by the Labour
Commissioner on aregular basisand to report thereon to the Labour Advisory
Council;

report to the Labour Advisory Council on the activities of the Labour
Commissioner as and when required to do so by the Council; and
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(d) perform any other function assigned to it by this Act or by the Labour
Advisory Council.

Composition of Committee for Dispute Prevention and Resolution

101. The Committee for Dispute Prevention and Resolution consists of the
following individuals who are either designated, in the case of individuals who are
members of the Labour Advisory Council, or in any other case, appointed by the L abour
Advisory Council -

(@ the chairperson who must be designated or appointed in consultation with
the Minister;

(b)  two individuas, one of whom must be a member of the Labour Advisory
Council, who represent the interests of registered employers organisations,

(c) two individuas, one of whom must be a member of the Labour Advisory
Council, who represent the interests of registered trade unions; and

(d) two individuas, one of whom must be a member of the Labour Advisory
Council, who represent the interests of the State, who must be appointed or
designated in consultation with the Minister.

Terms of office and conditions of member ship

102. (1) A member of the Committee for Dispute Prevention and Resolution
who is aso a member of the Labour Advisory Council holds office for as long as that
member isamember of the Labour Advisory Council.

(2) A member of the Committee for Dispute Prevention and Resolution whois
not a member of the Labour Advisory Council holds office for a period of three years
and may be re-appointed at the end of that period.

(3) TheLabour Advisory Council must removefrom office, amember referred
to in subsection (2), if that member becomes subject to a disqualification mentioned in
section 96.

(4) Whenever avacancy occurs on the Committee for Dispute Prevention and
Resolution, the Labour Advisory Council must -

(@) designateor appoint amember tofill that vacancy for the unexpired term of
office; and

(b)  comply with section 101 when doing so.
(55 A member of the Committee who is not in full-time employment of the
State may be paid allowances for attending meetings, travel and subsistence at a rate

determined by the Minister with the consent of the Minister responsible for finance.

(6) The allowances determined under subsection (5) may differ according to
the office held, or the functions performed, by a member.
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Procedures of Committee for Dispute Prevention and Resolution

103. The Committee for Dispute Prevention and Resolution may make rules for
the conduct of its meetings.

Essential Services Committee
104. (1) Thefunctions of the Essential Services Committee are -

(@ torecommend the designation of essential servicesin terms of section 77,
and

(b) to investigate disputes about whether or not an employee or employer is
engaged in an essential service in terms of section 77(10) and to make
recommendations to the Labour Advisory Council.

(2) The Essential Services Committee consists of the following individuals -

(@  the chairperson who must be a member of the Labour Advisory Council
designated by the Council;

(b)  four individuals with knowledge and experience of labour law and labour
relations who, in the case of members of the Labour Advisory Council, are
designated by the Council or, inthe case of other individuals, are appointed
by the Labour Advisory Council.

(3 A member of the Committee who is also amember of the Labour Advisory
Council holds office for as long as that member is a member of the Labour Advisory
Council.

(4) A member of the Committee who is not amember of the Labour Advisory
Council holds office for a period of three years and may be re-appointed at the end of
that period.

(5) TheLabour Advisory Council must remove from office amember referred
to in subsection (4), if that member becomes subject to a disqualification mentioned in
section 96.

(6) Whenever avacancy occurson the Essential Services Committee, the Labour
Advisory Council must -

(@) designate or appoint amember tofill that vacancy for the unexpired term of
office; and

(b)  comply with the provisions of subsection (2) when doing so.
(7) A member of the Committee who is not in full-time employment of the
State may be paid allowances for attending meetings, travel and subsistence at a rate

determined by the Minister with the consent of the Minister responsible for finance.

(8) The alowances determined under subsection (7) may differ according to
the office held, or the functions performed, by a member.
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(99 The Essential Services Committee may make rules for the conduct of its
meetings.

PART C
WAGESCOMMISSION

Continuation of Wages Commission

105. (1) TheWagesCommission established by section 87 of the Labour Act,
1992 (Act No. 6 of 1992) is continued, subject to this Part.

(2) The Commission may be constituted by the Minister from time to time for
any period the Minister determines -

(@  whenever the Minister may decide to do so; or

(b) at the request of any registered trade union or registered employers
organisation.

Functions of Commission

106. Thefunctionsof the Commission areto investigate terms and conditions of
employment, including remuneration, and report to the Minister in accordance with section
114, for the purposes of making awage order in terms of section 13.

Composition of Commission

107. The Commission consists of the following members appointed by the
Minister -

(@ achairperson; and
(b) atleast two but not more than four additional members, including -

(i)  amember nominated by the registered trade unions, who represents
the interests of registered trade unions; and

(i)  amember nominated by registered employers organisations, who
represents the interests of registered employers organisations.

Terms of office of members of Commission

108. (1) A member of the Commission holdsofficeuntil that member’ soffice
is vacated in terms of subsection (2) or (3).

(2) TheMinister must remove a member from office if the member -
(@ hasresigned and delivered the resignation to the Permanent Secretary;
(b) isincapable of acting as a member because of illness;

(c) isconvicted of an offence and sentenced to imprisonment without an option
of afine; or
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(d) hasnot attended three consecutive meetings of the Commission without the
leave of the chairperson.

(3) Despite subsection (2), the Minister may, after affording a member an
opportunity to make representations on the matter, remove a member from office if the
Minister has reasonable cause to believe that the member is no longer fit or able to
discharge the functions of that member’s office.

(4)  Whenever avacancy occurs on the Wages Commission, the Minister must -

(@  appoint amember to fill that vacancy for the unexpired term of office; and

(b)  comply with section 107 when doing so.

(55 A member of the Commission, who is not in full-time employment of the
State, may be paid allowances for attending meetings, travel and subsistence at a rate

determined by the Minister with the consent of the Minister responsible for finance.

(6) The alowances determined under subsection (5) may differ according to
the office held, or the functions performed, by a member.

M eetings of Commission

109. (1) Thechairperson must decide the date, time and place of meetings of
the Commission.

(2) A majority of the appointed members of the Commission constitute a
quorum.

(3) The chairperson of the Commission must preside over all meetings of the
Commission at which the chairperson is present and in the absence of the Chairperson
the members present must elect one of their number to be the chairperson.

(4) Thedecision of amajority of the appointed members of the Commissionis
adecision of the Commission.

(5) A decision made by the Commission isvalid despite -

(@ that there was a vacancy on the Commission at the time the decision was
made; or

(b)  the presence at the meeting when the decision was made of an individual
who was not entitled to sit as a member, but sat as amember, if amajority
of the members present and entitled to but sit, voted in favour of the decision.

Administration of Commission
110. (1) The Permanent Secretary -
(@  must makestaff membersinthe Ministry availableto perform administrative

and clerical work for the Commission in the performance of its functions;
and
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(b)  may designate a staff member in the Ministry to serve as a secretary to the
Commission.

(2) The Commission may appoint personsto assist it in the performance of its
functions -

(@)  after consultation with the Permanent Secretary; and

(b)  with the approval of the Permanent Secretary as to the conditions of
appointment.

Termsof reference of Commission

111. (1) When conveningthe Wages Commission, the Minister must determine
the terms of reference of the Commission, which must include -

(@ theindustry or areato be investigated;
(b) the categories of employees to be included in the investigation;

(c)  subject to subsection (2), any matter to be investigated that relatesto terms
and conditions of employment, including remuneration.

(2) Theterms of reference must not require the Commission to investigate a
matter regulated by -

(@ awage order which has been in force for less than 12 months; or
(b) acollective agreement which has been in force for less than 12 months.

(3 The Minister must publish a notice in the Gazette setting out the terms of
reference of an investigation, and inviting written representations.

(4) A noticeinterms of subsection (3) must contain -

(@  any particulars of the members of the Commission appointed for purposes
of the enquiry; and

(b) theperiod, if any, within which -
(i)  thewritten representations have to be submitted to the Commission;
(i)  theenquiry isrequired to be completed; and
(iii)  thereport isrequired to be submitted.
(5 Inadditionto publishing anoticein the Gazette as contemplated in subsection
(3), the Minister must, through other available means, publish the information contained

in the notice, in order to ensure that the individuals whose interests are affected by the
notice receive the information.
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Power s of Commission

112. (1) The Commissions Act, 1947 (Act No. 8 of 1947), read with any
changes required by the context, applies to the Commission in the performance of its
functions.

(2) The chairperson, any member of the Commission or any other individual
with written authorisation from the Commission and signed by the chairperson may
exercisethe powers conferred on alabour inspector by section 125 in the performance of
the Commission’ s functions.

Mattersto be considered in investigation

113. The Commission must consider, in itsinvestigation -

(@ theaimsof Article 95 of the Namibian Constitution in so far asit relatesto
|abour matters;

(b)  al representations and other information submitted to it; and
(c) dl relevant mattersincluding —

(i)  theability of the employer or employers or category of employersto
carry ontheir businesses on aprofitable basisif any recommendation
is made awage order;

(i)  thecost of living in Namibiaor in any part of it;

(iii)  the minimum subsistence level in any areg;

(iv) the value of any board, lodging or other benefits provided by any
employer or employers or category of employersto any employee or
employees or category of employees, and

(v) any other matter determined by the Minister.

Reports of Commission
114. (1) On the completion of an investigation and after considering any
representations submitted, the Commission must prepare and submit a report to the
Minister, which must consist of -
(@ the Commission’sfindings; and
(b) itsrecommendations, subject to the terms of reference, on -
(i)  minimum remuneration;
(i)  theamount of any increase or reduction in remuneration;

(iii)  the basis upon which remuneration is to be determined,;

(iv) theprohibition of payment of remuneration in kind;



96

Government Gazette 31 December 2007 No. 3971

Act No. 11,2007 LABOUR FUND ACT, 2007

2
(@
(b)

3
(@

(b)

(v) thedeductionsto be made, permitted or prohibited from remuneration;
(vi)  where, when and how remuneration is paid;

(vii) what employment records an employer is required to keep, for how
long and in what form;

(viii) the prohibition of, or regulation and remuneration of, certain kinds
of work, whether on the employer’s premises or off it, including
outwork, taskwork, contractwork or piecework; and

(ix) any matter connected or incidental to any matter contemplated in
this paragraph.

If amember does not agree with the Commission’ s report, or any part of it -
that fact must be recorded in the report; and

the member may submit a minority report to the Minister together with the
Commission’ sreport.

The Minister -

may publish any report contemplated in this section in any manner or form
or any information contained in areport; but

must not include in such a publication, any information relating to the
financial statements or trade practices of any employer.

PART D
LABOUR COURT

Continuation and powersof Labour Court

115. TheLabour Court established by section 15 of the Labour Act, 1992 (Act 6
of 1992) is continued, as adivision of the High Court, subject to this Part.

Assignment of judges of Labour Court

116. The Judge-President must assign suitable judges to the Labour Court, each
of whom must be ajudge or an acting judge of the High Court.

Jurisdiction of the Labour Court

117. (1) TheLabour Court has exclusivejurisdiction to -

(@

determine appeals from -
(i) decisionsof theLabour Commissioner made in terms of thisAct;
(i)  arbitration tribunals' awards, in terms of section 89; and

(iii)  compliance ordersissued in terms of section 126.
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(b)

(©)

(d)

(€)

(f)
(9)

(h)

(2
(@

(b)

Costs

review -
(i)  arbitration tribunals awards in terms of this Act; and

(i) decisions of the Minister, the Permanent Secretary, the Labour
Commissioner or any other body or officia in terms of -

(aa) thisAct; or

(bb) any other Act relating to labour or employment for which the
Minister isresponsible;

review, despite any other provision of any Act, any decision of any body or
official provided for in terms of any other Act, if the decision concerns a
matter within the scope of this Act;

grant adeclaratory order in respect of any provision of thisAct, acollective
agreement, contract of employment or wage order, provided that the
declaratory order isthe only relief sought;

to grant urgent relief including an urgent interdict pending resolution of a
dispute in terms of Chapter 8;

to grant an order to enforce an arbitration agreement;

determine any other matter which it is empowered to hear and determinein
terms of thisAct ;

make an order which the circumstances may require in order to give effect
to the objects of thisAct;

generally deal with all matters necessary or incidental to itsfunctions under
this Act concerning any labour matter, whether or not governed by the
provisions of this Act, any other law or the common law.

The Labour Court may -

refer any dispute contemplated in subsection (1)(c) or (d) to the Labour
Commissioner for conciliation in terms of Part C of Chapter 8; or

request the Inspector General of the Policeto give a situation report on any
danger tolife, health or safety of persons arising from any strike or lockout.

118. Despite any other law in any proceeding before it, the Labour Court must
not make an order for costs against a party unless that party has acted in afrivolous or
vexatious manner by instituting, proceeding with or defending those proceedings.

Rules of Labour Court

119.

() The Labour Courts Rules Board established by section 22 of the

Labour Act, 1992 (Act No. 6 of 1992) is continued under the name “Labour Court Rules
Board” subject to this Part.
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(2) TheBoard consists of -

(@ a High Court judge designated by the Judge-President, who is the
chairperson;

(b) twolegal practitionerswith expertise and experiencein labour law appointed
by the Judge-President;

(c) anindividual appointed by the Minister responsible for justice to represent
the Ministry responsible for justice;

(d) anindividua appointed by the Minister to represent the Ministry; and
(e) twoindividualsnominated by the Labour Advisory Council.

(3) TheBoard must advise the Judge-President on Rules of the High Court to
regulate the conduct of proceedingsinthe Labour Court with aview to effecting a speedy
and fair disposal of the proceedings.

(4) Totheextent that the rules contemplated in subsection (3) do not deal with
amatter otherwise provided for in the Rules of the High Court, those Rules of the High

Court apply.

PART E
THE LABOUR COMMISSIONER

Appointment of Labour Commissioner and Deputy Labour Commissioner
120. (1) TheMinister must, subject to the laws governing the public service,
appoint a Labour Commissioner and a Deputy Labour Commissioner, each of whom

must be a person who iscompetent to perform the functions of aconciliator and arbitrator.

(2) The Labour Commissioner and the Deputy Labour Commissioner are, by
virtue of their offices, conciliators and arbitrators for the purposes of this Act.

(3) If the Labour Commissioner, for any reason, is unable to perform the
functions of that office, the Deputy Labour Commissioner must perform those functions.

(4) If both the Labour Commissioner and the Deputy Labour Commissioner
are unable to perform their functions, the Minister may appoint any suitably qualified
person in the public service to perform those functions.

Power s and functions of the Labour Commissioner

121. (1) Thefunctions of the Labour Commissioner are -

(@) to register disputes from employees and employers over contraventions,

the application, interpretation or enforcement of this Act and to take

appropriate action;

(b) to attempt, through conciliation or by giving advice, to prevent disputes
from arising;
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(©

(d)

(€)

(2)
(@
(b)

(©)

(d)

©)

to attempt, through conciliation, to resolve disputes referred to the Labour
Commissioner in terms of this Act or any other law;

to arbitrate a dispute that has been referred to the Labour Commissioner if
the dispute remains unresolved after conciliation, and —

(i)  thisAct requires arbitration; or

(i)  the parties to the dispute have agreed to have the dispute resolved
through arbitration; and

to compile and publish information and statistics of the Labour
Commissioner ’s activities and report to the Minister.

The Labour Commissioner may -
if asked, advise any party to a dispute about the procedure to follow;

offer to resolve a dispute that has not been referred to the Labour
Commissioner through conciliation;

intervene in any application made to the Labour Court in terms of section
79; or

apply on the Labour Commissioner’s own initiative, to the Labour Court
for adeclaratory order inrespect of any question concerning theinterpretation
or application of any provision of this Act.

The Labour Commissioner may, where possible, provide registered

employers organisations and registered trade unionswith advice and training relating to
the objects of this Act including -

(@

(b)
(©)
(d)

designing and establishing procedures for the prevention and resolution of
disputes;

the registration of trade unions;
the design and content of collective agreements; and

dismissal procedures.

Labour Commissioner may delegate certain powersand functions

122.

() The Labour Commissioner may delegate any of the Labour

Commissioner’ s functions to any individual employed in the Ministry.

(2)

The Labour Commissioner may attach conditions to a delegation and may

amend or revoke that delegation at any time.
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PART F
LABOURINSPECTORATE

Interpretation
123. For the purposes of this Part -
(@ “employer” includes any person -
(i)  theemployer has contracted to perform work on its behalf; and
(i)  whoisin charge of any premises where employees work;
(b) “object” includes any article or substance.
Appointment of inspectors
124. (1) Subject to the laws governing the public service, the Minister may
appoint labour inspectors to enforce this Act or any decision, award or order made in

terms of this Act.

(2) The Permanent Secretary must issue each appointed labour inspector with
a certificate confirming the appointment.

(3 The Minister may suspend or withdraw an appointment made in terms of
subsection (1).

Power s of inspector

125. (1) Insofar asthis section authorises the interference with a person’s
right to privacy and the privacy of that person’s home as guaranteed by Article 13 of the
Constitution, this section is enacted on the authority of subarticle (2) of that Article.

(2) For the purposes of the administration of this Act, a labour inspector may,
subject to subsection (3) -

(@) at any reasonable time enter any premises and -

(i)  directthat the premisesor any part of it must not be disturbed aslong
asit isreasonably necessary to search the premises;

(i) search for and examine any book, document or object relevant to the
administration of this Act;

(iii)  seize, make a copy of any such book, document or object;
(iv) takeasample of the atmosphere or of any object found;

(v) take measurements, readings, recordings or photographs; and
(vi) question any individual on the premises;

(b)  order, in the prescribed form, any individual to appear at a specified date,
time and place and to question that individual;
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()  require any person who has control over any book, document or object to
produce the book, document or object and explain any entry in the book or
document, or on the object;

(d) examine, make a copy or seize any book, document or object produced in
terms of paragraph (c);

(e) takeasample of any object produced in terms of paragraph ();
(f)  require an employer to pay an employee any remuneration owed,;
(g enforcearbitration awards made under this Act;

(h)y  give directions on where notices required in terms of this Act are to be
posted;

(i) assistany personin -
(i)  any application, referral or complaint under this Act;
(i)  settling any application, referral or complaint under this Act.

()  requireamember of the Namibian Police Force to assist in the exercise of
the powers referred to in this subsection; and

(k)  request any individual to assist asan interpreter or otherwise in the exercise
of the powersreferred to in this subsection.

(3) A labour inspector may enter premises and conduct a search in terms of
subsection (1)(@) only if itisdonein accordance with Chapter 2 of the Criminal Procedure
Act, 1977 (Act No. 51 of 1977) and asiif -

(@ alabour inspector isapolice official; and

(b) any book, document or object is concerned with the commission of an
offence.

(4) A labour inspector must issue a receipt for any book, document or object
seized in terms of this section.

(5) If asked, alabour inspector must producethe certificate referred toin section
124 (2).

(6) Any member of the Namibian Police Force required to assist in terms of
subsection (2), or any individual requested to assist in terms of subsection (2), may
accompany the labour inspector asif that member or individual were alabour inspector.

(7)  Anyindividual inchargeof any premiseson which individualsare employed
must provide facilities as may be reasonably required in order for a labour inspector to
exercise the powers referred to in subsection (2).
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Power to issue compliance order

126. (1) Aninspector who hasreasonable groundsto believethat an employer
has not complied with a provision of this Act may issue a compliance order in the
prescribed form.

(2) Anemployer must comply with an order issued in terms of subsection (1)
unless the employer appeals to the Labour Court in terms of subsection (3).

(3 Anemployer may appeal against a compliance order to the Labour Court
within 30 days after receiving it.

Offencesin relation to inspectors
127. (1) Any person who does any of the following acts commits an offence:

(@ hindering or obstructing a labour inspector in the performance of the
inspector’ s functions or the exercise of the inspector’s powers;

(b) refusing or failing to answer to the best of that individual’s ability any
question put by a labour inspector in terms of section 125(2)(a)(vi) or
125(2)(b);

(c) intentionally furnishing false and misleading information to a labour
inspector;

(d) refusing or failing to comply with any compliance order issued in terms of
section 126; or

(e) falsely claiming to be alabour inspector.

(2) A personconvicted of an offence contemplated in subsection (1) isliableto
afine not exceeding N$10 000 or to be imprisoned for aperiod not exceeding two years
imprisonment or to both the fine and imprisonment.

CHAPTER 10
GENERAL PROVISIONS

Prohibition of labour hire

128. (1) Nopersonmay, for reward, employ any personwith aview to making
that person available to athird party to perform work for the third party.

(2) Subsection (1) does not apply in the case of a person who offers services
consisting of matching offers of and applications for employment without that person
becoming a party to the employment relationships that may arise therefrom.

(3  Any person who contravenes or fails to comply with this section commits
an offenceand isliable on conviction to afine not exceeding N$80,000 or to imprisonment
for a period not exceeding five years or to both such fine and imprisonment.

(4) Insofarasthissection interferes with the fundamental freedomsin Article
21(1)(j) of the Namibian Constitution, it is enacted upon the authority of Sub-article 2 of
that Articleinthat it isrequired in theinterest of decency and morality.
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Service of documents
129. (1) For the purpose of thisAct -
(@ adocumentincludesany notice, referral or application required to be served
interms of this Act, except documents served in relation to a Labour Court

case; and

(b) anaddressincludesaperson’sresidential or office address, post office box
number, or private box of that employee’s employer.

(2) A document isserved onapersonifitis-
(@  delivered personaly;
(b)  sent by registered post to the person’s last known address;

(c) leftwithanadultindividual apparently residing at or occupying or employed
at the person’ s last known address; or

(d) inthe case of acompany -
(i)  delivered to the public officer of the company;

(i)  left with some adult individual apparently residing at or occupying
or employed at its registered address;

(iii)  sent by registered post addressed to the company or its public officer
at their last known addresses; or

(iv) transmitted by means of a facsimile transmission to the person
concerned at the registered office of the company.

(3) Unless the contrary is proved, a document delivered in the manner
contemplated in subsection (2)(b) or (d)(iii), must be considered to have been received
by the person to whom it was addressed at the timewhen it would, in the ordinary course
of post, have arrived at the place to which it was addressed.

Recordsand returns

130. (1) Every employer must keep arecord, current for the most recent five
years, in the prescribed manner, containing the following information -

(@ thename, sex, age and occupation of each employee;
(b)  the date on which each employee commenced employment;

(c) thedateonwhichany contract of employment wasterminated and the reasons
for the termination;

(d) theremuneration payable to each employeg;

(e) theremuneration paid to each employesg;
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(f)

(9)

(2)
(@

(b)

3
(@

(b)
(4)
(@
(b)

(5)

any period of absence, including annual leave, sick leave, compassionate
|leave or maternity leave, taken by an employee; and

any other information that is prescribed or required by the Permanent
Secretary in writing.

Every employer must -

retain arecord kept interms of subsection (1) for aperiod of five years after
the termination of the employee concerned; and

submit to the Permanent Secretary any information contained in therecords
kept in terms of subsection (1) as may be prescribed.

Subject to section 131, the Permanent Secretary may -

at any time, compile, analyse and tabulate statistics collected from the
information submitted in terms of this section; and

subject to the directions of the Minister, publish those statistics.
It is an offence for an employer to -
fail to comply with subsection (1) or (2); or

intentionally make afalse entry in arecord or submission made in terms of
this section.

An employer found guilty of an offence contemplated in this section is

liable to afine not exceeding N$10 000, or to imprisonment for a period not exceeding
two years or to both the fine and imprisonment.

Preservation of secrecy

131. (1) Any person performing a function in terms of this Act, whether or
not that personisemployed inthe Ministry, must not disclose any confidential information
acquired in the course of performing that function unless the disclosure -

(@
(b)

(2)

ispermitted or required in terms of thisAct, any other law or order of court;
is made with the consent of -
(i)  any person concerned; or

(i)  the Minister, if the Minister is satisfied that the information is of a
genera nature and the disclosure isin the public interest.

Any person who contravenes this section commits an offence and is liable

on conviction to a fine not exceeding N$10 000, or to imprisonment for a period not
exceeding two years or to both the fine and imprisonment.



No. 3971 Government Gazette 31 December 2007 105

Act No. 11,2007 LABOUR ACT, 2007

Liability for contravention of this Act by manager, agent or employee

132. (1) If amanager, agent or employee of an employer contravenes this
Act, the employer isliable, unlessit is established on the balance of probabilities that-

(@ thecommission of the contravention was not withinthe scope of the authority
or in the course of the employment of the manager, agent or employee;

(b) themanager, agent or employee contravened this Act without the permission
of the employer; and

(c) theemployer took all reasonable steps to prevent the contravention.

(2) The fact that an employer issued instructions forbidding a contravention
does not, of itself, constitute sufficient proof that the employer took all reasonable steps
to prevent the contravention.

(3 Any manager, agent or employee of any employer who contravenes this
Act is liable for any contravention, whether or not the employer is also held liable in
terms of subsection (1).

Evidence

133. (1) Inany lega proceedings in terms of this Act, a labour inspector’s
opinion of the probable age of an individual is presumed to be that individual’s age if -

(@ theage of that individual isin dispute; and
(b) thereisno satisfactory proof of that individual’s age.

(2) Any interested party to the legal proceedings who does not accept an
inspector’ sopinion of anindividual’ sage may at their expense require that individual to
appear before and be examined by a medical practitioner, and a statement of the
individual’ sage contained in acertificate signed by that medical practitioner isconclusive
proof of the age of that individual, for the purposes of those proceedings.

(3 Inany legal proceedingsintermsof thisAct, astatement or entry contained
in abook or document kept by an employer, or found upon or in any premises occupied
by an employer, and any copy or reproduction (whether obtained by microfilming or any
other process or by the use of a computer) of that statement or entry, is admissible in
evidence against that employer as an admission of the facts stated in that statement or
entry, unlessit is proved that that statement or entry was not made by that employer, or
any manager, agent or employee of that employer in the course and scope of their work.

(4) Inany disputeabout thefailureto pay an employeeat arate of pay prescribed
in terms of this Act, it is presumed, unless the contrary is proved, that the employer
failed to do soif it is proved that -

(@ the employee wasin the employ of the employer; and

(b) the provision prescribing the rate of pay binds the employer.
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Limitation of liability

134. Thefollowing individuals do not incur any personal civil liability if, acting
in terms of any provision of this Act, they did something, or failed to do something, in
good faith in the performance of their functions in terms of this Act -

(@
(b)
(©)
(d)

Regulations

135.

the Permanent Secretary;
the Labour Commissioner and Deputy Labour Commissioner;
aconciliator, arbitrator or labour inspector appointed in termsthis Act; and

any individual in the employ of the Ministry.

(1) TheMinister may, after consulting the Labour Advisory Council, make

regulationsin relation to any matter -

(@
(b)

(2)

required or permitted to be prescribed by this Act;

that may be necessary or expedient in order to achieve the objects of this
Act.

Without derogating from the generality of subsection (1) any regulation

made under subsection (1) may include any matter relating to -

(@

(b)

(©)

(d)

(€)

(f)

the measures to be taken to secure the safety and the preservation of the
health and welfare of employees at work, including sanitation, ventilation
and lighting in, on or about premises where machinery is used or building,
excavation or any other work is performed by employees;

the duties of occupiers of such premises, users of such machinery, builders,
excavators and employers and employees in connection therewith;

the accommodation facilities and conveniences to be provided on such
premises by occupiers for employees while they are working, resting or
eating therein;

the clothing, safety devices and protective articles to be provided by
employers, builders, excavators, occupiers of premises and users of
machinery for employees who handle specified articles in the course of
their work or who are employed in specified activities under specified
conditions;

the first-aid equipment to be provided by occupiers of premises, users of
machinery, builders and excavators, and the employment of persons who
hold specified qualifications in first-aid, and the provision of ambulances
and other health care facilities;

the steps to be taken by the owners of premises used or intended for use as
factories or placeswhere machinery isused, or by occupiersof such premises
or by users of machinery in connection with the structure of such buildings
or otherwisein order to prevent or extinguish fires, and to ensure the safety,
in the event of fire, of personsin such buildings;
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(9)
(h)

(i)

()

(k)

()

(m)

(n)

(0)

(P)
(@)
(r)

()

(t)

(u)
(v)

the medical examination of personsin relation to occupational health;

the conditions of work of employeesin, on or about any premiseswherein
the opinion of the Minister concerned special provision is necessary to
safeguard the physical, moral or social welfare of such employees;

the returns, statistics, information and reports which must be furnished in
relation to premises, machinery, building work, excavation work, and
employees, and the times at which, the manner in which, and the persons by
whom such returns, statistics, information and reports are to be furnished,
and the records which must be kept;

the conditions governing the erection, installation, working and use of any
machinery and the duties, responsibilities and qualifications of the user or
person in charge of erecting, installing, working or using such machinery;

the reporting of accidents, the submission of notices of dangerous
occurrences and occupational diseases, the manner of holding inquiriesin
connection therewith and the procedure to be followed at such inquiries;

the conditions governing the construction, erection, alteration or taking down
of scaffolding or cranes;

the conditions governing building work and excavation work, including the
steps to be taken in connection with timbering, underpinning and shoring

up;

the precautions to be taken by builders or employees to prevent persons
being injured by falling articles,

the lighting of building work and the safeguards to be used in connection
with electrical equipment;

the stacking of material on or near the site;
the necessary qualifications of acranedriver or hoisting appliance operator;

the provision of equipment and the precautions necessary where persons
employed on building or excavation work are in risk of drowning;

safety, health, hygiene, sanitation and welfare of persons employed in or
about mines, including sea-bed operations, and generally or persons, property
and public traffic;

the grant, cancellation and suspension of certificates of competency to
employeesin certain industries in respect of operations to be performed by
them;

the submission of notices of commencement and cessation of any operations;

the submission of notices of appointment of employeesinindustriesto which
the provisions of paragraph (t) applies,
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(w)
(x)

v)

@)

(2a)

(ab)

(ac)

(ad)

(2€)

(af)

(ag)

(ah)

(@)
@)

(ak)

the functions of officers acting in the administration of this Act;

the making and keeping of plans of any premises relating to health and
safety measuresin, on or about such premises and the depositing of copies
thereof in such office as may be specified in such regulations,

the protection and preservation of the surface of land and of buildings, roads,
railways and other structures and enclosures on or above the surface of the
land, and the conditions under which any such buildings, roads, railways,
structures and enclosures may be undermined or excavated;

the prohibition or restrictions in relation to the making or use of roads or
railways or other traveling ways over, or the erection or use of buildings or
other structures over areas which have been undermined or excavated;

the making safe of undermined ground and of dangerous slimes and tailing
dams, dams, waste dumps, ash dumps, shafts, holes, trenches or excavations
of whatever nature made in the course of prospecting or mining operations,
posing a risk to safety and health, the imposition of monetary and other
obligations in connection with such safe-making on persons who are or
were responsible for the undermining of such ground or the making of such
slimes and tailing dams, dams, waste dumps, ash dumps, shafts, holes,
trenches or excavations or for the dangerous condition thereof, who will
benefit from such safe-making;

the assumption by the State of responsibility or co-responsibility for such
safe-making as mentioned in paragraph (aa) in particular cases,

the conditions upon which machinery may be erected or used;

the generation, transformation, transmission, distribution and use of
electricity;

the prevention of outbreak of fire and precautions to be taken against heat,
dust, noise and vibration in, on or about any premises or in connection with
any operations,

the precautions to be taken against irruption or inrush of water or other
liquid matter into workings,

the transport, handling, storage and application of explosivesin connection
with any operations and the mixing of substancesto make explosivesin any
working place which are not contrary to the provisions of any other law;
the conveyance of persons and materials;

the movement of vehicles;

thefees payable by persons applying for any other certificatesmentionedin
paragraph (t) or ontheir admission to an examination for any such certificate;

the particulars of workersin safety and health management;
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(@)

(am)

(an)

(20)

(@p)

(aq)

(ar)

(as)

(at)
(3)

the provision of disaster management and rescue services,

the prevention and combating of pollution of the air, water, land or sea
which arises or may possibly arisein the course of any operationsinvolved
in any works or after such operations have ceased, and the imposition of
monetary and other obligations,

the conservation, rehabilitation and safe-making of land disturbed by any
operations,

the disposal of waste rock, its stabilization, prevention of run off and land
reclamation;

the fees which are payable for any inspection under these regulations,

the regulation or prohibition of noise and vibration generated in the
workplace;

the manufacturing, storage, transport and labeling of chemicals and other
hazardous substances;

the registration or licensing of industries specified in such regulations for
purposes of securing the health and safety of employees employed in such
industries; and

rules for the conduct of conciliation and arbitration interms of this Act.

Different regulations may be made in respect of different industries or

different employees employed in such industries.

(4) Theregulationsmay prescribe penatiesfor the contravention of aregulation,
but such a penalty -

(&  must not exceed amaximum fine of N$20 000 or four yearsimprisonment.

(b)  may permit the imposition of both such afine and imprisonment.

Administration of regulations

136.

() The President may, by proclamation in the Gazette, assign the

administration of the provisions of any regulation to -

(@
(b)
(©)
(d)

(2

the Minister;
any other member of the Cabinet;
partly to one member of the Cabinet and partly to another; or

different members of the Cabinet in so far astheregulationsrelateto different
specified functions.

The President may, in a proclamation contemplated in subsection (1) —
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(@  prescribe the powers and functions to be exercised or performed by any
member of the Cabinet, and

(b) require the exercise or a power or the performance of a function after
consultation or with the concurrence of a member of the Cabinet.

(3) ThePresident may vary or amend any proclamation made in terms of this
section.

Guidelines and codes of good practice
137. (1) TheMinister may, after consulting the Labour Advisory Council -
(@)  issue codes of good practice;

(b) issueqguidelinesfor the proper administration of this Act, including, but not
limited to, guidelines on dispute prevention and resolution for application
by the Labour Commissioner and the users of the Labour Commissioner ’'s
SErvices,

(c) issueacode of ethicsfor conciliators and arbitrators appointed in terms of
thisAct;

(d) change or replace any code of good practice, code of ethics or guideline.

(2) Any code of good practice or guideline or any change to or replacement of
acode or aguideline must be published in the Gazette.

(3 Any person interpreting or applying this Act must take into account any
code of good practice or guideline published in terms of this section.

Contractsentered into by State for provision of goods and services

138. (1) For the purposes of thissection, "licence" includes a permit, grant or
concession in terms of any law on mining and minerals, wild life, environment and
tourism, or fisheries.

(2) The State must not issue a licence to an employer, or enter into a contract
with an employer for the provision of goods or servicesto the State, unlessthat employer
has given awritten undertaking as described in subsection (3).

(3 In an undertaking contemplated in subsection (2), the employer must
undertake to ensurethat every individual directly or indirectly employed for the purpose
of exercising rights under the licence, or for the purpose of providing goods or services
under the contract, is employed on terms and conditions not |ess favourable than -

(@ those provided for in a collective agreement in that industry or those
prevailing for similar work in the industry and the region in which the
employees are employed; or

(b) those prevailing in the nearest appropriate region, if similar work is not
performed in the region.
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(4) Inany dispute about whether an employer iscomplying with an undertaking
given in terms of this section, any person, including the Minister, may make application
to the Labour Court to compel compliance, and the Labour Court may make any
appropriate order in order to secure compliance.

Exemptionsand variations

139. (1) The Minister may exempt any employer or class of employers from
any provision of Chapter 3 of this Act except the provisions in sections 35 and 38.

(2) TheMinister may grant an exemption in terms of subsection (1) only if the
employer or employers organisation representing the employers satisfies the Minister
that they have consulted with the employees affected by the exemption or their trade
unions.

(3 Anexemption granted in terms of subsection (1) must -

(@ beinthe prescribed form signed by the Minister, which form must include
a statement of the employees, or category of employees affected by the
exemption;

(b)  include any conditions under which the exemption is granted;

(c) state the period of the exemption, which may be made retrospective to a
date no earlier than the date of the application for exemption; and

(d) if the exemption is granted to a class of employers, be published in the
Gazette.

(4)  Anexemption may be amended or withdrawn by the Minister.

(5 If theexemption was published in the Gazettein terms of subsection (3)(d),
the Minister may amend or withdraw the exemption only by noticein the Gazette from a
date stated in the notice.

(6) Inadditionto publishing anoticeinthe Gazette as contemplated in subsection
(3) and (5), the Minister must, through other available means, publish the information
contained in the notice, in order to ensure that the individualswhoseinterests are affected
by the notice receive the information.

(7)  Any person who is aggrieved by the grant, amendment or withdrawal of an
exemption or thetermsor period of the exemption may apply for areview of the decision
to the Labour Court.

(8) TheMinister may, after consulting the Labour Advisory Council, vary any
provision of Chapter 3 insofar asit appliesto an employer or class of employers except
the provisions of sections 35 and 38.

(99 Subsections (2) to (7), read with necessary changes, apply to a variation
granted in terms of subsection (8).
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L egal assistance

140. The Permanent Secretary may provide legal assistance to a person who, in
the view of the Permanent Secretary, is unable for financia reasons, to obtain legal
representation in an arbitration case in which the arbitrator has decided that legal
representation would be appropriate or in connection with bringing or defending a case
in the Labour Court or Supreme Court.

Delegation of powers

141. (1) TheMinister, the Permanent Secretary or the Labour Commissioner
may delegate to any staff member employed in the Ministry any power conferred upon
them other than the powers referred to in this section and sections 135 and 137.

(2) A delegationunder subsection (1) doesnot prevent the exercise of that power
by the Minister, the Permanent Secretary or the Labour Commissioner.

Repeal of laws, transition and consequential amendments

142. (1) TheLabour Act, 1992 (Act No. 6 of 1992) ishereby repeal ed, subject
to the transitional provisions set out in the Schedule.

(2) TheLabour Act, 2004 (Act No. 15 of 2004) is hereby repealed, subject to
the transitional provisions set out in the Schedule.

(3) The Schedule to this Act governs the transition from the administration of
the Labour Act, 1992 (Act No. 6 of 1992) and the Labour Act, 2004 (Act No. 15 of 2004)
to the administration of those matters under this Act.

(4)  Section 45 of the Affirmative Action (Employment) Act, 1998 (Act No. 29
of 1998) is amended by the substitution for subsection (2) of the following amended
subsection (2):

“(2) TheCommissionmay [, if it deemsit necessary,] refer acomplaint referred
to in subsection (1) to the Labour Commissioner appointed in terms of the Labour
Act, 2007 (Act No of 2007) [referred to in section3of thetabour Act; 1992, to
—actthereofascontemplated in Part | X of that Act] asacomplaint in terms of
section 7(1) of that Act.”.

(5) Section 1 of the Social Security Act, 1994 (Act No. 34 of 1994) isamended
by the substitution for the definition of “employee” of the following definition:

“ *employee’ means any person younger than 65 years, other than an independent
contractor, who —

(@ isemployed by or working for any employer and whoisreceiving or entiled
to receive any remuneration in respect thereof;or

(b) inany manner assistsinthe carrying on or the conducting of the business of
an employer,

[for more than two days in any week and who is receiving or is entitled to
receive any remuneration in respect thereof,] and includes, in the case of an
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employer who carries on or conducts business mainly within Namibia, any such
natural person so employed by, or working for, such employer outside Namibiaor
assisting such employer in the carrying on or conducting of such business outside
Namibia, if such personisaNamibian citizen or lawfully admitted to Namibiafor
permanent residence therein, and “employed” and “employment” shall have
corresponding meanings;”.

Short title and commencement

143. (1) ThisActiscalledtheLabour Act, 2007, and comesinto operation on
adate to be determined by the Minister by notice in the Gazette.

(2) Different datesmay bedetermined under subsection (1) in respect of different
provisions of this Act.

(3) Any referenceinany provision of this Act to the commencement of thisAct
must be construed as a reference to the date determined under subsection (2) in relation
to that particular provision.

SCHEDULE 1
TRANSITIONAL PROVISIONS

Definitions
1. () InthisSchedule -

“effective date” means the date on which this Act, or any relevant provision of it, came
into operation in terms of section 143;

“previous Act” meansthe Labour Act, 1992 (Act No. 6 of 1992); and
“2004 Act” meansthe Labour Act, 2004 (Act No. 15 of 2004).
(2) A referenceinthis Schedule -
(@ toasection by number, isareference to the corresponding section of -

(i)  thepreviousAct or of the 2004 Act, if the number isfollowed by the
words *“of the previous Act or of the 2004 Act”; or

(i)  thisAct, in any other case.

(b) toanitem or asub-item by number isareference to the corresponding item
or sub-item of this Schedule.

General preservation of rights, duties, regulations, notices and other instruments

2. (D Any right or entitlement enjoyed by, or obligation imposed on, any
person in terms of any provision of the previous Act or the 2004 Act, that had not been
fulfilled immediately before the effective date must be considered to be a right or
entitlement of, or obligation imposed on, that person in terms of any comparable provision
of this Act, as from the date that the right, entitlement or obligation first arose.
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(2)  Any regulation promulgated in terms of the previous Act or the 2004 Act
remainsin force asif it had been promulgated under this Act as from the effective date.

(3) A form determined by the Permanent Secretary for use in terms of the
previous Act or the 2004 Act and in use immediately before the effective date, is an
acceptable form for a comparable purpose contemplated in this Act, asif it had been
prescribed in terms of this Act asfrom the effective date until anew form is determined.

(4) A noticegiven by any person to another person intermsof any provision of
the previous Act or the 2004 Act must be considered as notice given in terms of any
comparable provision of this Act, as from the date that the notice was given under the
previous Act or the 2004 Act.

(5) An agreement between an employee and employer, a request or an
authorisation given by an employee to an employer, in terms of or as contemplated in
any provision of the previous Act or the 2004 Act, and in effect immediately before the
effective date, continues in effect, as if it had been made in terms of this Act, or as
contemplated by a provision of this Act, subject to -

(@ any condition of the agreement, request or authorisation at the time it was
given, whether expressed by the employee, or imposed by a provision of
the previous Act; and

(b) thisAct.

(6) Permission given by a person to another person in terms of, or as
contemplated in, any provision of the previous Act, and in effect immediately before the
effective date, continues in effect, as if it had been made in terms of this Act, or as
contemplated by a provision of this Act, subject to -

(@ any condition imposed at the time it was given, whether expressed, or
imposed by a provision of the previous Act; and

(b) thisAct.

(7)  Anassignment by the President in terms of section 102(1) of the previous
Act, and in effect immediately before the effective date, continues in effect, subject to
the provisions of thisAct.

(8 A document that, before the effective date, had been served in accordance
with section 113 of the previous Act must be regarded as having been satisfactorily
served for the purposes of this Act.

(99  Anorder of the Labour Court, aDistrict Labour Court, or alabour inspector,
issued interms of any provision of the previous Act, and in effect immediately beforethe
effective date, continues in effect, subject to the provisions of this Act.

(10) Anexemption granted by the Minister intermsof section 114 of the previous
Act isdeemed to have been granted in terms of the corresponding provision of this Act,
and continuesin effect on and after the effective date, subject to this Act.

(11) A delegation of authority madein terms of section 115 of the previous Act,
and in effect immediately before the effective date, continues in effect on and after the
effective date, until it isrescinded.
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(12) Despitetherepeal of the previousAct, the effect of each provision of section
116 of the previous Act survives asif that section were aprovision of this Act.

Continuation of time

3. Whenever, for the purposes of thisAct it is necessary to havereferenceto a
period of time, or compute a period of time, that computation must extend to a date
before the effective date, to the extent required by the circumstances.

Applications and notices concer ning continuous wor k and overtime hours

4, (1) A declaration by the Minister concerning continuouswork and given by
notice in terms of section 33(2)(f) of the previous Act and in effect immediately before
the effective date, remainsin effect asif it had been issued in terms of section 15, subject
to the expiry date and any conditions set out in that notice at the time it was issued.

(2) An application made to the Permanent Secretary in terms of section 32
(4)(a) of the previous Act, and pending at the effective date, must be proceeded with as
if it were an application in terms of section 17(3).

(3 A noticeincreasing maximum overtime issued by the Permanent Secretary
in terms of section 32(4)(b) of the previous Act and in effect immediately before the
effective date, remainsin effect asif it had been issued in terms of section 17, subject to
the expiry date and any conditions set out in that notice at the time it was issued.

Applications and notices concer ning Sunday or public holiday wor k

5. ()  Anapplication made to the Permanent Secretary in terms of section
33(2)(e) of the previous Act, and pending at the effective date, must be proceeded with
asif it were an application in terms of section 21(3).

(2) A notice concerning work on Sundays or public holidays issued by the
Permanent Secretary in terms of section 33(2)(e) of the previous Act and in effect
immediately before the effective date, remainsin effect asif it had been issued in terms
of section 21 or 22, asthe case may be, subject to the expiry date and any conditions set
out in that notice at the time it was issued.

Remuneration deposited with Permanent Secretary

6. Despite the repeal of the previous Act -

(@  section44(2)(b) of the previous Act remainsin effect and continuesto apply
only in respect of amounts being held by the Permanent Secretary on the
effective date, as contemplated in that section; and

(b)  section44(2)(c) of the previous Act remainsin effect and continuesto apply
only in respect of amounts paid by the Permanent Secretary into the State
Revenue Fund in terms of section 44(2)(b) of the previous Act.

Health and safety representatives

7. () A hedthand safety representative elected in termsof section 99(1)(a)
of the previous Act and who held that office immediately before the effective date,
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continuesto hold that office, asif the representative had been elected in terms of section
43, and the term of that representative ends at the expiry of the period set out in section
43, measured as from the date on which that representative was most recently elected to
that office.

(2) A hedlth and safety committee established in terms of section 99(1)(b) of
the previous Act and in operation immediately before the effective date, continuesto be
the health and safety committee in that workplace, as contemplated in section 46.

(3  Any rules made by ahealth and safety committee in terms of section 99(3)
of the previous Act, that were in effect immediately before the effective date, continueto
have effect asrules of that health and safety committee, asif they had been made under
section 46(2).

Registration of trade unions and employers' organisations

8. (1) An application by a trade union or employers organisation for
registration, in terms of section 54(1) of the previous Act, or for the substitution or
ateration of itsconstitution in termsof section 61(2) of the previous Act, that was pending
beforethe Labour Commissioner immediately before the effective date, must be proceeded
with in terms of this Act.

(2) A tradeunionor employers organisation that wasregistered interms of the
previous Act immediately before the effective date, continuesto beregistered in terms of
this Act, subject to Part A of Chapter 6.

(3) A certificateof registrationissued to atrade union or employers’ organisation
in terms of the previous Act, and valid immediately before the effective date, continues
tobeavalid certificate of registration, asif it had beenissued intermsof thisAct, subject
to -

(@ any conditions attached to it at the time it was issued, and
(b) thisAct.

(4) Anapplication to be recognised as an exclusive bargaining agent, madein
terms of section 58(1) of the previous Act, and pending immediately before the effective
date must be proceeded with under the provisions of this Act asif it had been made in
terms of section 64, and the Labour Commissioner may make any directions necessary
to facilitate the transition between the requirements for dealing with that application
under the previous Act, and those for dealing with it under this Act.

(5) A registered trade union, or group of registered trade unions, that was
recognised as an exclusive bargaining agent in respect of a bargaining unit immediately
before the effective date continues to be the exclusive bargaining agent in respect of that
bargaining unit after the effective date, subject to this Act.

(6) A workplace union representative holding officein terms of section 6 of the
previous Act immediately before the effective date continuesto hold that office, asif the
representative had been el ected in terms of section 67, and theterm of that representative
ends at the expiry of the period set out in section 67(3), measured as from the date on
which that representative was most recently elected to that office.
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Collective bargaining

9. (1) Part D of Chapter 6 appliesequally to acollective agreement whether
entered into before or after the effective date.

(2) Anexemptionfrom acollective agreement granted by the Minister interms
of section 69(3) of the previous Act that wasin effect immediately before the effective
date, continuesin effect subject to conditions inposed by the Minister.

(3) Theextension of acollective agreement by the Minister in terms of section
70 of the previous Act, that wasin effect immediately before the effective date, continues
in effect asif it had been made in terms of section 71, subject to -

(@  any conditionsto which it was subject when the extension was ordered; and
(b)  section 71.

(4) Anexemption from an extension of a collective agreement granted by the
Minister in terms of section 70(5) of the previous Act, that wasin effect immediately
before the effective date continuesin effect asif it had been madein terms of section 72
subject to—

(@  any conditionsto which it was subject when the extension was ordered; and
(b)  section 72.
(5) A request tothe Minister for -

(@ an exemption from the provisions of a collective agreement in terms of
section 69(3) of the previous Act, that had not been determined immediately
before the effective date lapses on the effective date and is a nullity in
terms of this Act;

(b) anextension of the effect of a collective agreement, in terms of section 70
(1) of the previous Act, that had not been determined immediately before
the effective date, must be proceeded with asif it had been madein terms of
section 71; or

(c) an exemption from the extension of a collective agreement, in terms of
section 70(5) of the previous Act, that had not been determined immediately
before the effective date, must be proceeded with asif it had been made in
terms of section 72.

(6) A dispute that, immediately before the effective date, was pending before
the Labour Commissioner in terms of section 74 of the previous Act, or before a
conciliation board constituted interms of section 75 of the previous Act, must be proceeded
withinterms of the provisions of this Act, subject to any directions given by the Labour
Commissioner asto the fair and reasonabl e transition from the previous Act to this Act.

Strikes, lock-outs and essential services

10. (1) Subject to sub-item (2), astrike or lockout that was underway, or for
which notice had been given in terms of the previous Act, immediately beforethe effective
date continues to be governed by the relevant provisions of the previous Act, despite
their repeal by this Act.
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()] If, on or beforethe effective date, the partiesto astrike or lockout described
in sub-item (1) agreed by notice in writing to the Labour Commissioner, that strike or
lockout must be governed by the provisions of this Act, subject to any directions given
by the Labour Commissioner as to the fair and reasonabl e transition from the previous
ActtothisAct.

3 An essential servicedesignated as such intermsof section 80 of the previous
Act isan essential service in terms of section 77 asif it had been so designated in terms
of that section, subject to the authority of the Essential Services Committeeto recommend
the variation or cancellation of that designation in terms of section 77(7).

Wages Commission, wage or der s and exemptions

11. (1) Theindividua who, at the effective date, holds an appointment by
the Minister -

(@ intermsof section 86(1)(a) of the previous Act, isthe Chairperson of the
Wages Commission, asif that person had been appointed in terms of section
107(a); or

(b) interms of section 86(1)(b) of the previous Act, isamember of the Wages
Commission, asif that person had been appointed in terms of section 107(b).

(2) Section 108(4) appliesin respect of any vacancy in the composition of the
Wages Commission that exists on the effective date.

(3 Any meetings of the Wages Commission before the effective date from
which a member of the Commission was absent, as contemplated in section 88(1)(d) of
the previous Act, must beincluded when considering the number of meetingsthat member
has been absent for the purposes of applying section 108(2)(d).

(4) Anindividual who, on the effective date, holds a designation by the
Permanent Secretary in terms of section 86(3)(b) of the previous Act, as secretary of the
Wages Commission, continuesto bethe secretary of the Commission, asif that designation
had been made in terms of section 110(1)(b).

(5) A wageorderissuedintermsof Part X of the previous Act that wasin effect
immediately before the effective date, remains in effect asif it had been made under
section 13(1) subject to the authority of the Minister to suspend or cancel it in terms of
section 13(4).

(6) Anexemption fromawage order granted, or alicence of exemption signed
by, the Minister in terms of section 95 of the previous Act that wasin effect immediately
before the effective date remainsin effect asif it had been granted under section 14(2),
subject to -

(@ theexpiry date of that exemption as granted under the previous Act;

(b)  the authority of the Minister to amend or withdraw it in terms of section
14(2); and

(c) the authority of the Labour Court to review adecision granting, amendment
or withdrawal of that exemption in terms of section 117(1)(b)(ii).
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@) An appeal to the Labour Court from the granting of an exemption, brought
interms of section 95(4)(a) of the previous Act, and pending before the court at the
effective date, must be concluded asif the previous Act had not been repeal ed.

Labour Commissioner and Labour Inspectors

12. (1) Anindividual who, immediately beforethe effective date, held avalid
appointment by the Minister as Labour Commissioner or Deputy Labour Commissioner
in terms of section 118(1) of the 2004 Act, continuesto be the Labour Commissioner in
terms of this Act from the effective date, asif that person had been appointed by the
Minister in terms of section 120, subject to -

(@ any conditions attached to that individual’s appointment in terms of the
previous Act; and

(b) thisAct.

(2) Anindividual who, immediately before the effective date, held a valid
appointment by the Minister as a labour inspector in terms of section 3(1)(b) of the
previous Act, continues to be alabour inspector in terms of this Act from the effective
date, as if that person had been appointed by the Minister in terms of section 124(1),
subject to -

(@ any conditions attached to that individual’s appointment in terms of the
previous Act; and

(b) thisAct.

(3) A labour inspector’ s certificate that was issued by the Permanent Secretary
and remained valid immediately before the effective date continues to be avalid labour
inspector’ s certificate after the effective date asif it had been issued in terms of section
124(2), despite any differences between theform of that certificate and the form prescribed
for such certificatesin terms of this Act.

(4)  Anappointment of aperson in terms of section 3(1)(c) of the previous Act
to examine or investigate any matter that wasin effect immediately before the effective
date continues to have effect after the effective date, subject to the direction of the
Permanent Secretary.

Labour Advisory Council

13. (1) Theindividua who, at the effective date, holds a designation by the
Minister in terms of section 9(1)(a) of the previous Act, isthe chairperson of the Labour
Advisory Council, asif that person had been appointed in terms of section 94(1)(a), and
the term of that individual’s appointment ends at the expiry of the period set out in
section 95(1)(a), measured from the date on which that individual was most recently
designated by the Minister to hold that office.

(2) Anindividual who, at the effective date, holds adesignation by the Minister
intermsof section 9(1)(b) or (c) of the previous Act, isamember of the Labour Advisory
Council, asif that person had been appointed in terms of section 94(1)(b), and the term
of that individual’ s appointment ends at the expiry of the period set out in section 95(1)(a),
measured as from the date on which that individual was most recently appointed to that
office.
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(3) Section 96(3) appliesin respect of any vacancy in the composition of the
Labour Advisory Council that exists on the effective date.

(4) Anindividua who, in terms of section 9(3) of the previous Act, had been
co-opted by the Labour Advisory Council to assist the Council or any of its committees,
and whose assistance was still required immediately before the effective date, must be
regarded as having been co opted by the Council in terms of section 94(3), as from the
effective date, subject to -

(@ any conditions determined by the Minister in terms of section 9(3) of the
previous Act at the time that individual was co-opted;

(b) theperiod of the co-option, as so determined by the Minister; and
(c) thisAct.

(5) Any meetings of the Labour Advisory Council before the effective date
from which amember of the Council was absent, as contemplated in section 12(1)(e) of
the previous Act, must beincluded when considering the number of meetingsthat member
has been absent for the purposes of applying section 96(1)(c).

(6) Any rules made by the Labour Advisory Council in terms of section 13(9)
of the previous Act, and in effect immediately before the effective date, continue in
effect as rules of the Council, asif they had been made in terms of section 98(8)(a).

(7) A committee established by the L abour Advisory Council intermsof section
10(1) of the previous Act, and in operation immediately before the effective date, is a
committee of the Council under this Act, asif it had been established in terms of section
97(2), subject to -

(@ any assignment of functionsto that committee in terms of section 10(1)(b)
of the previous Act;

(b) any conditionsattached to itsassignment of functionsin termsof that section
of the previous Act; and

(©) thisAct.

(8) If, onthe effective date, the composition of a committee referred to in sub-
item (7) does not meet the requirements of section 97(3), -

(@  theLabour Advisory Council must re-constitute the committee to satisfy
those requirements within three months after the effective date; or

(b) if the Council failsto do so, the committee ceases to be a committee of the
Labour Advisory Council.

(9 Anindividual who, on the effective date, holds a designation by the
Permanent Secretary in terms of section 14(2) of the previous Act, as secretary of the
Labour Advisory Council, continues to be the secretary of the Council, as if that
designation had been made in terms of section 99(1)(b).
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Labour Court

14. (1) A judge of the High Court who, at the effective date, is seized of a
matter arising under the previous Act, remains seized of that matter until it is concluded,
asif that judge had been assigned as ajudge of the Labour Court in terms of section 116.

(2) Despite the repeal of the previous Act, section 16 of that Act continues to
apply in respect of any matter coming before the Labour Court in terms of this Act, until
such time as the Judge President first assigns members of the Labour Court in terms of
section 116.

(3) A personwhowasamember of the Labour Courts' RulesBoard immediately
before the effective date ceases to be a member of that Board on the effective date.

(4)  Any rules made by the Labour Courts' Rules Board in terms of section 22
(4) of the previous Act, and in effect immediately before the effective date, continue in
effect as Rules of the High Court in so far as they are applicable to proceedings in terms
of thisAct.

Pending disputes
15. (1) Inthisitem, ‘pending’ means that a matter has been filed with the
registrar of adistrict Labour Court, or the Labour Court, as the case may be, and has
been issued a case number in terms of the laws governing the operation of that court.
(2) A disputethat -

(@ aroseintermsof circumstancesthat occurred before the effective date; and

(b)  could have been brought beforeadistrict Labour Court, or before the Labour
Court, interms of any provision of the previous Act; but

(c) wasnot pending beforeadistrict Labour Court, or the Labour Court, asthe
case may be, on the effective date,

must be proceeded with in terms of this Act.

(3) Despite sub-item (2), section 86(2)(a), in respect of a dispute that, as at the
effective date, was not yet been barred due to the passage of time in terms section 24 of
the previous Act, that section appliesto determine when the dispute is barred due to the
passage of time, asif it had not been repeal ed.

(4) A matter that, immediately before the effective date, was pending before a
district Labour Court, or the Labour Court, in terms of any section of the previous Act,
must be concluded by that court asif the previous Act had not been repealed.

(5) Any appeal or review alowed from a matter described in sub-item (4),
must be proceeded with in terms of the provisions of the previous Act, asif it had not
been repealed.

Referencesin other laws

16. Asfrom the effective date, any referencein any law -
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(@ toaprovision of the previous Act must be read asif it were areference to
the corresponding provision of thisAct, in so far as possible;

(b) toadistrict Labour Court, must be read asif it were areference to -

(i)  theLabour Commissioner, if it concerns amatter in respect of which
thisAct providesfor or requiresareferra to the Labour Commissioner;
or

(i)  the Labour Court, in any other case;

(c) totheLabour Court, Labour Advisory Council or Wages Commission must
be read as areference to each such body respectively, as constituted under
thisAct.

Resolution of other transitional matters

17. (1) If amatter arisesinwhich, because of the repeal of the previous Act,
and the coming into operation of this Act, a question of interpretation of any law is
uncertain, a status of any person, action or thing is uncertain, or it is uncertain how to
proceed in any matter, and that uncertainty is not addressed in this Schedul e, a party may
apply to the Labour Court for adeclaratory order, and the Court may make any order that
isjust and reasonabl e, including an order applying aprovision of the previous Act, despite
its repeal.

(2) A party applying to the Labour Court in terms of sub-item (1) must serve
notice of that application on the Permanent Secretary, the Labour Commissioner, and
any other person with an interest in the order sought, and the Permanent Secretary, the
L abour Commissioner and each other such person hasthe rights of a party in that matter
before the court.




